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CESWL-RD 29 September 2025

MEMORANDUM FOR RECORD

SUBJECT: US Army Corps of Engineers (Corps) Pre-2015 Regulatory Regime
Approved Jurisdictional Determination in Light of Sackett v. EPA, 143 S. Ct. 1322
(2023),' SWL-2017-00346-3 [3]?

BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document
stating the presence or absence of waters of the United States on a parcel or a written
statement and map identifying the limits of waters of the United States on a parcel.
AJDs are clearly designated appealable actions and will include a basis of JD with the
document.® AJDs are case-specific and are typically made in response to a request.
AJDs are valid for a period of five years unless new information warrants revision of the
determination before the expiration date or a District Engineer has identified, after public
notice and comment, that specific geographic areas with rapidly changing
environmental conditions merit re-verification on a more frequent basis.# For the
purposes of this AJD, we have relied on section 10 of the Rivers and Harbors Act of
1899 (RHA),® the Clean Water Act (CWA) implementing regulations published by the
Department of the Army in 1986 and amended in 1993 (references 2.a. and 2.b.
respectively), the 2008 Rapanos-Carabell guidance (reference 2.c.), and other
applicable guidance, relevant case law and longstanding practice, (collectively the pre-
2015 regulatory regime), and the Sackett decision (reference 2.d.) in evaluating
jurisdiction.

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps
AJD as defined in 33 CFR §331.2. The features addressed in this AJD were evaluated
consistent with the definition of “waters of the United States” found in the pre-2015
regulatory regime and consistent with the Supreme Court's decision in Sackett. This
AJD did not rely on the 2023 “Revised Definition of ‘Waters of the United States,” as

" While the Supreme Court’s decision in Sackett had no effect on some categories of waters covered
under the CWA, and no effect on any waters covered under RHA, all categories are included in this
Memorandum for Record for efficiency.

2 When documenting aquatic resources within the review area that are jurisdictional under the Clean
Water Act (CWA), use an additional MFR and group the aquatic resources on each MFR based on the
TNW, interstate water, or territorial seas that they are connected to. Be sure to provide an identifier to
indicate when there are multiple MFRs associated with a single AJD request (i.e., number them 1, 2, 3,
etc.).

333 CFR 331.2.

4 Regulatory Guidance Letter 05-02.

5 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10.
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amended on 8 September 2023 (Amended 2023 Rule) because, as of the date of this
decision, the Amended 2023 Rule is not applicable in this state due to litigation.

1. SUMMARY OF CONCLUSIONS.

a. Provide a list of each individual feature within the review area and the
jurisdictional status of each one (i.e., identify whether each feature is/is not a
water of the United States and/or a navigable water of the United States).

i.  UT-4. non-jurisdictional
I
i. UT-5A, non-jurisdictional

iii.  UT-5B, non-jurisdictional

iv.  Wetland 1, non-jurisdictional

v. Wetland 2, non-jurisdictional
2. REFERENCES.

a. Final Rule for Regulatory Programs of the Corps of Engineers, 51 FR 41206
(November 13, 1986).

b. Clean Water Act Regulatory Programs, 58 FR 45008 (August 25, 1993).

c. U.S. EPA & U.S. Army Corps of Engineers, Clean Water Act Jurisdiction
Following the U.S. Supreme Court’s Decision in Rapanos v. United States &
Carabell v. United States (December 2, 2008)

d. Sackettv. EPA, 598 U.S. 651, 143 S. Ct. 1322 (2023)

3. REVIEW AREA. The review area is a an approximately 25-acre site located in
Bryant, Saline County, Arkansas at center coordinates 34.628698°, -92.471138°. A
previous approved jurisdictional determination (AJD) that included this review area
with other neighboring properties was conducted on 17 January 2018 under SWL-
2017-00349. The previous AJD considered the wetlands and ephemeral streams in
this review area to be jurisdictional under the Rapanos guidance. At this time,
Regulatory is under the pre-2015 post Sackett and under this guidance these
wetlands and streams jurisdictional status’ have changed.
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4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), INTERSTATE WATER, OR
THE TERRITORIAL SEAS TO WHICH THE AQUATIC RESOURCE IS
CONNECTED. Fourche Creek is the nearest Section 10 waterway and TNW.6

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW,
INTERSTATE WATER, OR THE TERRITORIAL SEAS. All aquatic resources flow
from the northeastern side of the property to the southern edge where UT-5A and
UT-4 exit the review area.

UT-5B flows through UT-5A, UT-4, Crooked Creek (RPW), Fourche Creek (RPW
and TNW), and into the Arkansas River (TWN).

Wetland 1 flows through UT-5A, UT-4, Crooked Creek, Fourche Creek, and into the
Arkansas River.

UT-5A flows through UT-4, Crooked Creek, Fourche Creek, and into the Arkansas
River.

Wetland 2 flows through UT-4, Crooked Creek, Fourche Creek, and into the
Arkansas River.

UT-4 flows though Crooked Creek, Fourche Creek, and into the Arkansas River.

6. SECTION 10 JURISDICTIONAL WATERS: Describe aquatic resources or other
features within the review area determined to be jurisdictional in accordance with
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic
resource or other feature within the review area and how it was determined to be
jurisdictional in accordance with Section 10.2 N/A

7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within
the review area that were found to meet the definition of waters of the United States
in accordance with the pre-2015 regulatory regime and consistent with the Supreme
Court’s decision in Sackett. List each aquatic resource separately, by name,
consistent with the naming convention used in section 1, above. Include a rationale
for each aquatic resource, supporting that the aquatic resource meets the relevant
category of “waters of the United States” in the pre-2015 regulatory regime. The
rationale should also include a written description of, or reference to a map in the

6 This MFR should not be used to complete a new stand-alone TNW determination. A stand-alone TNW
determination for a water that is not subject to Section 9 or 10 of the Rivers and Harbors Act of 1899
(RHA) is completed independently of a request for an AJD. A stand-alone TNW determination is
conducted for a specific segment of river or stream or other type of waterbody, such as a lake, where
upstream or downstream limits or lake borders are established.

733 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as
“navigable in law” even though it is not presently used for commerce or is presently incapable of such use
because of changed conditions or the presence of obstructions.

8 This MFR is not to be used to make a report of findings to support a determination that the water is a
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part
329.14 to make a determination that water is a navigable water of the United States subject to Section 10
of the RHA.
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administrative record that shows, the lateral limits of jurisdiction for each aquatic
resource, including how that limit was determined, and incorporate relevant
references used. Include the size of each aquatic resource in acres or linear feet and
attach and reference related figures as needed.

a.

b.

C.

g.

TNWs (a)(1): N/A
Interstate Waters (a)(2): N/A

Other Waters (a)(3): N/A

Impoundments (a)(4): N/A
Tributaries (a)(5): N/A
The territorial seas (a)(6): N/A

Adjacent wetlands (a)(7): N/A

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES

a.

Describe aquatic resources and other features within the review area identified
as “generally non-jurisdictional” in the preamble to the 1986 regulations (referred
to as “preamble waters”).® Include size of the aquatic resource or feature within
the review area and describe how it was determined to be non-jurisdictional
under the CWA as a preamble water. N/A

Describe aquatic resources and features within the review area identified as
“generally not jurisdictional” in the Rapanos guidance. Include size of the aquatic
resource or feature within the review area and describe how it was determined to
be non-jurisdictional under the CWA based on the criteria listed in the guidance.
N/A

Describe aquatic resources and features identified within the review area as
waste treatment systems, including treatment ponds or lagoons designed to meet
the requirements of CWA. Include the size of the waste treatment system within
the review area and describe how it was determined to be a waste treatment
system. N/A

Describe aquatic resources and features within the review area determined to be
prior converted cropland in accordance with the 1993 regulations (reference

951 FR 41217, November 13, 1986.
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2.b.). Include the size of the aquatic resource or feature within the review area
and describe how it was determined to be prior converted cropland. N/A

e. Describe aquatic resources (i.e. lakes and ponds) within the review area, which
do not have a nexus to interstate or foreign commerce, and prior to the January
2001 Supreme Court decision in “SWANCC,” would have been jurisdictional
based solely on the “Migratory Bird Rule.” Include the size of the aquatic
resource or feature, and how it was determined to be an “isolated water” in
accordance with SWANCC. N/A

f. Describe aquatic resources and features within the review area that were
determined to be non-jurisdictional because they do not meet one or more
categories of waters of the United States under the pre-2015 regulatory regime
consistent with the Supreme Court’s decision in Sackett (e.g., tributaries that are
non-relatively permanent waters; non-tidal wetlands that do not have a
continuous surface connection to a jurisdictional water).

UT-4, UT-5A, and UT-5B are non-relatively permanent waters flowing south
containing a silt-clay substrate. Non-relatively permanent waters are determined
to be non-jurisdictional waters of the United States (US) under the pre-2015
regulatory regime. Wetland 1 and Wetland 2 surround UT-5A and UT-4 directly
touching the streams. However, due to the wetlands being directly adjacent to
the non-relatively permanent waters, these wetlands are currently considered
non-jurisdictional waters of the US because of a lack of a continuous surface

connection.

Stream OHWL OWHM OHWD Stream
Identifier (ft) (ft) (ft) Type
uT-4 340 2.5 0.2 Non-RPW
UT-5A 869 2.2 0.3 Non-RPW
UT-5B 186 5 0.3 Non-RPW

Wetland 1 is approximately 0.34 acre of forested wetland. Wetland 1 is situated
downstream of the culvert under I-30 and is in a low geomorphic position in the
landscape. Wetland 2 is approximately 0.16 acres of forested wetland situated at
the southernmost property line in a low geomorphic position. Both wetlands
contain sweet gum (facultative wet indicator) and willow oak (facultative indicator)
trees. The NRCS web soil survey does not indicate hydric soils in wetland 1 or
wetland 2. However, during the field delineation completed by GBMc &
Associates (now Alliance), the soil exhibited characteristics of a depleted matrix
(hydric soil).
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9. DATA SOURCES. List sources of data/information used in making determination.
Include titles and dates of sources used and ensure that information referenced is
available in the administrative record.

a. National Regulatory Viewer (NRV), May 13, 2025
b. USGS Topo Maps accessed via NRV, May 13, 2025

c. USDA Natural Resources Conservation Service Web Soil Survey Saline County
via NRV, May 13, 2025

d. National Wetlands Inventory via NRV, May 13, 2025
e. Google Earth Aerial Imagery (September 2021 Imagery), May 14, 2025
f. GBMc & Associates Delineation Report dated 9 May 2014

10. OTHER SUPPORTING INFORMATION. Approved Jurisdictional Determination
Form dated 17 January 2018

11.NOTE: The structure and format of this MFR were developed in coordination with
the EPA and Department of the Army. The MFR’s structure and format may be
subject to future modification or may be rescinded as needed to implement
additional guidance from the agencies; however, the approved jurisdictional
determination described herein is a final agency action.



Reymver Road Overpass Rd

S1 Driveway
(Proposed Autumn Road)

Area: 0.044 acres

UT-5A
Length: 869 ft §

Wetland 1

<
/ Area: 0.337 acres

Bryant Crossing D

o
-

S —
-

N
W E
S
0 50 100
Feet

No. SWL-2017-00346-3

|
: Project
5 Bryant|Crossing Development
F Bryant| AR
uT-4 | September Sheet 1 of 3
Length: 339 ft > |
Area: 0.019 acres j 2025
'
|
UT-5B
Length: 186 ft F———> I
Area: 0.021 acres F
Wetland 2 | / s/
2 J Area: 0.156 acres // | * Total Impacted Area: 0.58 acres
|
fSL
@gJ g Streams Impact (0.084 acres)
Reaymar R Wetlands Impact (0.493 acres)
D Boundary
g /| wetlands
DESIGNED BY BCG SHEET TITLE JOB NAME PROJECT NO. REV.NO
o Bee PRE-CONSTRUCTION _ 25114300
Y F SITE MAP NOTIFICATION __ 01/30/2023 __
DRAWNBY T BRYANT CROSSING DEVELOPMENT, INC. SHOWN 31
BRYANT, ARKANSAS
NO DATE REVISION BY CK. APPR.




=< T

ROPOSED'DRAINAGE (TYP)
/ ’ :
\ S / 77
\ : 5 : 'ff'ffr; STORM WATER DETENTION
\ 19’ V/ TO BE/CONSTRUCTED
= c o , & y’ T WITH THIS PLAT
\ /
‘\, / :'/ AN A O
2 ‘ /10" Distribution Line Edsement - A e "]L'r%::
j— Q [] I ;
3 | ZONED C-2 G5
PROPOSED DRAINAGE/(TYP) k BNl [l 2%
> i | - % (20
- ' \ ~ i~
2k ' 5 | 2=
' % iy
g ¥ | | / )
2 ~ 10" Waterline Easement N , ‘ I, | PROPOSED SANITARY SEWER
% Ly To The City of Bryant, AR '
¢ L Instr. No. 1997 39464 N PROPOSED DRAINAGE (TYP)
e S PROPOSED DRAINAGE (TYP)
s M \ |
3 e 15" Sanhitory) Sewer-Egsepent NO BOUNDARY STREET
= = Qc‘a\?‘) IMPROVEMENTS WILL BE
8 = e PROPOSED BOX GULVERT REQUIRED EAST OF THIS POINT | /%
] o\B ; /N
(,N) ‘ / o o= 1 P — Qe — —_ L /'l\ﬁ_ <
S | , o
2 N 15°06740" E = i /
5 6757 FT === = : JE—
g N e : = -
N T -~ -~ . - -~ - -~ - - n n - o N 87°50'36” W 33134
& ¢ ® - ° . 5 Py 3 I
INY, WORK IN THE AHTD.ROW /i 1 ¢ ( m 1 ( x — y .
VILL BE PERFORMED BY OTHERS | / /4 / { i T RA Y;‘ [AR OAD =
o BROACH o | |[[WAVE
o
8 (7,350 LF TO .BRYANT ROS [NG D ]‘VE) INVESTMENTS, LLC E INVESTMENTS, LLC
= PROPOSED BOX CULVERT S 5 & K ELECTRICAL MECH
e
'/%L/‘/% GEYER SPRINGS FIRST 3
I - | BAPTIST CHURCHP (N 00346-3 N
£ L] 247corm
c roject NO. - v
& 3 N J . MEDOWLAKE SUBDIVISION
> o Bryant Crossing Development
I B \Brifant, AR =

Sept 2025 Sheet 2 of 3



A

40 9°86¢=
oV 0 ¢r=

\
S

PROPOSED DRAINAGE (TYP)

'RACT G

14.21’/ACRES
ZONED C-2

STORM WATER DETENTION
TO BE'CONSTRUCTED
WITH THIS PLAT

N\

W O
L=
A A

N STORRE WATER  DETENTION R R

Zn
AUTUMN DRIVE MAY NOT'BE BUILT THIS TIME N1l
AND MAY NOT'BE BUILT AT ALLD NDING
ON DEMAND FOR FUTURE DEVELOPMENT
/ ’ ‘
\ (20.

RN ROPOSED DRAINAGE (TYP) ~_ | 7
% N 0

PROPOSED DRAI(NAGE (TYP)

| N )

1 ) ' . <<

10" Waterline Easement STORM WATEIE\DETENTION :

To The City of Bryant, AR NOT TO BE/CONSTRUCTED

7 Instr. No. 1997 39464 WITH THIS PLAT

D I N \ A
15" Sanitory, Sewer-Easepent o 0 N\

AR Gt il

| & GA /,-:»}1-::1;1;1;1-_.;;;.; PROPOSED BOX CULVERT / s ey

| R | N , W/
® -STORM ™ WATER® Iy ot = . N Y

1 N Jaorade 7 L —F
N 15006/40// E “l -_H_ ........... /% T N - / H _l

[ - 1 y
o/n/ P o B == - - - e '
- I| o o D

43168 FT

N-0155200" &

022 B.dwg, 1/19/2023 2:22:15 PM, bliu, White-Daters & Associates; Inc.

— N 87°350'36” W 33136

— — — i EOP_9+i§lsef I

ANY! Vg;ORK IN THE AHTD.ROW
VILL-BE PERFORMED BY OTHERS

I>

mmmmm

“  RAYMAR ROAD

® . / — I/— w,—;\
BROACH W
(1,350 LF TO BRYANT CROSJING D IVE) INVESTMENTS, LLC INVESTMENTS, LG

=

B & K ELEKTRICAL MECH

LAGE GREEN DR.

\CIVIL\CIVIL/- CORP

GEYER SPR\\NGS FIRST
BAPTIST CHURCH

. Project No. 17-00346-3"
\ Bryant Crossing Development
~ Bryant, AR
Sept 2025 Sheet 3 of 3

in Of

=
L VIL
o

MEDOWL

\7

BDIVISION

019\S

.
\
|






