PROQJECT PARTNERSHIP AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
TTIE CITY OF RUSSELLVILLE. ARKANSAS,
FOR
DESIGN AND CONSTRUCTION
OF TiIE
PRAIRIE CRELEK AND TRIBUTARILES, RUSSELLVILLE, ARKANSAS,
SECTION 205 PROJECT

THIS AGREEMENT is entered inlo this Z f‘?’ d day of ,_,Ju\n.(_ . 2016,
by and between the Departiment of the Army (huundltu the “Government™ ), rcprcqcmcd
by the U.S. Army Enginecer, Little Rock District and the City of Russellville, Arkansas,
{(hercinalier the “Non-Federat Sponsor™), represenied by the Mayor.

WITNESSETH. THAT:

WHERHEAS, design and construction of the Prairie Creck And Tributaries,
Russellviile, Arkansas, Section 205 Project for flood risk management (hereinafter the
“Projeer”, as defined in Articte LA, of this Agreement) at Russellville, Arkansas, was
approved by the Commander, Southwestern [Hvision on January 4, 2016, pursuant to the
authority contained in Section 205 of the Flood Control Act of 1948, Public Law 80-858,
as amended (33 U.5.C. 701s; hereinafier “Section 2057},

WHEREAS, the Secretary of the Army is authorized by Section 205 to allot from
certain appropriations an amount not to exceed $55,000,000 per fiscal year for the
implementation of small structural and nonstructural projects for flood control and related
purposes; provided that no more than $10,000,000 shall be atlotted for a project at any
single locality;

WHEREAS, the Government and the Non-Federal Sponsor desire to enter into a
Project Partnership Agreement (hereinafter the “Agreement”) for design and construction
of the Project;

WHEREAS, Section 103 of the Water Resources Development Act of 1986, Public
Law 99-662, as amended (33 U.S5.C. 2213) specifies the cost-sharing requirements
applicable to the Project;

WHEREAS, the Non-Federal Sponsor does not qualify for a reduction of the
non-Federal cost share for flood control pursuant to the guidelines that implement Section
103(m) of the Water Resources Development Act of 1986, Public Law 99-662, as amended
(33 U.S.C. 2213(m));




WHEREASR, Section 215 of the Flood Controt Act of 1968, Public Law
90-483, as amended (42 U.S.C. 1962d-54a; hereinafter “Section 2157), provides that the
Scerctary of the Army may, when he determines it to be in the public interest, enter into
agreements providing for credit to States or political subdivisions thereof for the costs of
certain work performed by such non-Federal bodics at authorized walter resources
development projects;

WHEREAS. the Non-JFederal Sponsor desires to perform certain work
(hereinafter the “Section 215 work™ as defined in Article LN, of this Agreement) which is
a part of the Project and receive credit pursuant to Section 215 for the costs ol such work;

WHERLAS, 1t bas been determined that providing the Non-l‘'ederal Sponsor
credit toward the amount of its reguired contributions for the Project for the costs of the
Section 215 work 10 be accomplished by the Non-Jederal Sponsor pursuant to this
Agreement is in the public interest:

WIEREAS. Section 215 himits the amount of credit that may be provided fora
single project to ne more than $7,000,000 or 1 percent of tofal project costs, whichever is
greater,

WHEREAS, Section 221 ol the [Flood Control Act of 1970, Public Law 91611, as
amended (42 11.5.C. 1962d-5b), and Scetion 103()) of the Water Resources Development
Act of 1986, Public Law 99-662, as amended (33 1LS.C. 22134)), provide, inter alia. (hat
the Sceretary of the Army shall not commence construction of any walcr resources project,
ar separable clement thereof, untit cach non-Federal interest has entered into a written
agreement to furnish its required cooperation for the project or separable clement;

WHEREAS, the Goveinment and Non-Federal Sponsor have the full authority and
capability to perform as hereinafter set forth and intend to cooperate in cost-sharing and
financing of the Project in accordance with the terms of this Agreement; and

WHEREAS, the Government and the Non-Federal Sponsor, in connection with
this Agreement, desire to foster a partnering strategy and a working relationship between
the Government and the Non-Federal Sponsor through a mutually developed formal
sirategy of commitment and communication embodied herein, which creates an
environment where trust and teamwork prevent disputes, foster a cooperative bond
between the Government and the Non-Federal Sponsor, and facilitate the successful
implementation of the Project.

NOW, THEREFORE, the Government and the Non-Federal Sponsor agree as
follows:

ARTICLE I - DEFINITIONS

A. The texm “Project” shall mean 2.2 miles of channel widening on Prairie Creek
including the construction of culverts at Commerce and West Parkway Streets and the




addition of culverts under the railroad on Engineers Ditch as generally described in the
Prairie Creek and 'I'mbutaries, Russellvilie, Arkansas, Detailed Project Report, dated August
2015, and approved by the Commander, Southwestern Division on January 4, 2016.

B. The term “total project costs” shall mean the sum of all costs incurrcd by the
Non-TFederal Sponsor and the Government in accordance with the terms of this Agreement
directly refated to design and construction of the Project. Subject to the provisions of this
Agreement, the term shall include, but is not necessarily limited to: the Government’s
design costs; the Government’s costs of preparation of environmental compliance
documentation it accordance with Article HL.A.2, of this Agreement; the Government’s
engincering and design costs during construction; the Non-Federal Sponsor’s and the
Government’s costs of investigations to identily the existence and extent of hazardous
substances in accordance with Article XIV.A. of thus Agreement: the Government's costs of
historic preservation aclivities in accordance with Article XVILA, and Article XVILC. 1. of
this Agreement: the Government’s aclual construction costs, including the costs of
alteration, fowering, raising, or replacement and attendant removal of existing railroad
bridges and approaches thereto: the costs of the Section 215 waork determined in
accordance with Article TLI3.S. of this Agreement; the Government’s supervision and
adnunistration costs; the Non-Federal Sponsor™s and the Government’s costs of participation
in the Project Coordination Team in accordance with Article V of this Agreement; the
Government’s costs of contract dispute scttlemients or awards,; the value of lands. easenents,
righls-of-way, refocations, and improvements required on lands, casements, and rights-of-
way lo enable the disposal of dredged or excavated material for which the Government
alfords credit in accordance with Article I'V of this Agrecment or for which reimbursement
by the Government is required pursuant to Article 11.B.4. of this Agreement; and the Non-
Federal Sponsor’s and the Government’s costs of audit in accordance with Article X.B. and
Article X.C. of this Agreement. The term does not include any costs for operation,
maintenance, repair, rehabilitation, or replacement of the Project; any costs of belterments
under Article I1.H.2. of this Agreement; any costs of dispute resolution under Article VII of
this Agreement; the Government’s costs for data recovery activities associated with
historic preservation in accordance with Article XVII.C.3. and Article XVIL.C 4. of this
Agreement; or the Non-Federal Sponsor’s costs of negotiating this Agreement.

C. The term “period of design and construction” shall mean the time from the
effective date of this Agreement to the date that construction of the Project is complete, as
determined by the Government, or the date that this Agreement is terminated in
accordance with Article XIH or Article XIV.C. of this Agreement, whichever is earlier.

D. The term “financial obligations for design and construction” shall mean the
financial obligations of the Government and the costs for the Section 215 work, as
determined by the Government, that result or would result in costs that are or would be
included in fofal project costs except for obligations pertaining to the provision of lands,
easements, and rights-of-way, the performance of relocations, and the construction of
improvements required on lands, easements, and rights-of-way to enable the disposal of
dredged or excavated material.
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E. The term “non-Federal proportionate share” shall mean the ratio ot the of the
costs included in fotaf project costs for the Section 215 work, as determined by the
Government, and the Non-Federal Sponsor’s total contribution of funds required by Article
[LB.1., Articie ILB.3., and Article 11.C.2, ol this Agreement to financial obligations for
design and construction, as projecled by the Government.

Y. The term “Aighwa)y shall mean any hiphway, roadway. street, or way, including
any bridge thereof. that is owned hy a public entity.

(i. The term “refocation”™ shall mean providing a functionally equivalent [acility
to the owner of a utility, cemetery, highway, railroad {excluding existing ratlroad bridges
and approaches thereto), or public facility when such action is authorized in accordance with
applicable legal principles ol just compensation. Providing a functionally equivalent facility
may take the form of alteration, Jowering, raising, or replacement and attendant demoiition
of the affected facility or part thereol.

14, The term “functional portion uf the Project” shall mean a portion of the Project
or which construction has been completed and that can {unction independently, as
determined by the LIS, Army Engineer, Little Rock District (hereinalter the “Bistrict
ngineer”) i writing, although the remainder of the Project 1s not complete.

I. The term “betterment”™ shall mean a difference in the design or construction of an
clement of the Projecs that results from the application of standards that the Government
determines exceed those that the Government would otherwise apply to the design or
construction of that element. The term does not Include any design or construction (or
features not included in the Project as defined in paragraph A. of this Article,

J. The term “Federal program funds” shall mean funds provided by a Federal
agency, other than the Department of the Army, plus any non-Federal contribution
required as a matching share therefor.

K. The term “Section 205 Project Limir” shall mean the $10,000,000 statutory
limitation on the Government’s financial participation in the planning, design, and
construction of the Prgject as specified in Section 205 of the Flood Control Act of 1948,
Public Law 80-858, as amended (33 U.S5.C. 701s).

L. The term “Section 205 Annual Program Limit” shall mean the statutory
limitation on the Government’s annual allotment for planning, design, and construction
of all projects implemented pursuant to Section 205 of the Flood Control Act of 1948,
Public Law 80-858, as amended (33 U.S.C. 701s). As of the effective date of this
Agreement, such limitation is $55,000,000.

M. The term “fiscal year” shall mean one year beginning on Qctober 1 and ending
on September 30.




N. The term “Section 213 work” shall mean channel widening at the location of
the bridge refocations inciuding the design, construction, supervision and administration,
and other activities associated with design and construction of such work performed by
the Non-Federal Sponsor after the effective date of this Agreement. The term doces not
include the design or construction of befferments or the provision of lands, casements,
rights-of-way, relocationy, or the construction of improvements required on lands,
easements, and rights-ot-way to enable the disposal of dredged or excavated material that
are associated with the Section 215 work.

0. The term “fiscal vear of the Non-Federal Sponsoy™ shall mean one year
beginning on Junuary | and ending on December 31,

ARTICLE 11 - OBLIGATIONS OF THE GOVERNMENT AND
THE NON-FEDERAL SPONSOR

A. The Government, subject 1o receiving funds appropriated by the
Congress of the United States (hereinafter the “Congress™) and using those funds and funds
provided by the Non-Federal Sponsor, expeditiously shall design and construct the Project
{including alteration. lowering, ratsing, or replacement and attendant removal of existing
railroad bridges and approaches thereto). except for the Section 215 work, applying those
procedures usually applied o Federal projects, mn accordance with Federal laws, regulations,
and policies. The Non-Federal Sponsor expeditiously shall perform the Seeiion 213 wark
in accordance with applicable l'cderal laws, regulations, and policies.

1. The Government shal} not issue the solicitation for the first contract for
design of the Project or commence design of the Project using the Government’s own
forces until the Non-Federal Sponsor has confirmed in writing its willingness to proceed
with the Project.

2. The Government shall develop and ¢oordinate as required, an
Environmental Assessment and Finding of No Significant Impact or an Environmental
Impact Statement and Record of Decision, as necessary, to inform the public regarding
the environmental impacts of the Project in accordance with the Naticnal Environmental
Policy Act of 1969 (42 U.S.C. 4321-4347; hereinafter “NEPA™). However, neither the
Government nor the Non-Federal Sponsor shall issue the solicitation for the first
construction contract for the Project or commence construction of the Project using its
own forces until all applicable environmental laws and regulations have been complied
with, including, but not limited to NEPA and Section 401 of the Clean Water Act (33
U.S.C. 1341).

3. The Government shall afford the Non-Federal Sponsor the opportunity
to review and comment on the solicitations for all Government contracts for construction,
including relevant plans and specifications, prior to the Government’s issuance of such
solicitations. To the extent possible, the Government shall afford the Non-Federal
Sponsor the opportunity to review and comment on all proposed contract modifications,




including change orders. In any instance where providing the Non-Federal Sponsor with
notificatton of a contract modification is not possible prior to execution of the contract
modification, the Government shall provide such notification in writing at the carliest
date possible. ‘T'o the extent possible, the Government also shall afford the Non-Federal
Sponsor the opportunity to review and comment on all contract claims prior to resolution
thereof. The Government shall consider in good faith the comments of the Non-Federal
Sponsor, but the contents of solicitations, award of contracts or commencement of design
or construction using the Govermment’s own forces, execution of contract modifications,
resolution of contract ¢laims, and performance of all work on the Project, except for the
Section 213 work, shall be exclusively within the control of the Government.

4. Al the time the District Engineer furnishes the confractor with the
Government’s Writien Notice of Acceplance of Completed Work for cach contract
awarded by the Government (or the Project, the District Engineer shall furnish a copy
thereol 1o the Non-Federal Sponsor.

5. The Non-Federal Sponsor shall afford the Government the opportunity
to review and comment on the solicitations for all contracts for the Section 215 work,
including relevant plans and spectfications, prior to the Non-Federal Sponsor’s issuance
of such solicitations. To the extent possible, the Non-Federal Sponsor shall afford the
Covernment the epportunity to review and comment on all proposed contract
modilications. including change orders. [n any instance where providing the Government
with notification of a contract modification is nol possible prior to exceution of the
contract modification, the Non-Federal Sponser shall provide such notification in writing
at the carlies( date possible. To the extent possible, the Non-Federal Sponsor also shall
afford the Government the opportunity to review and comment on all contract claims
prior to resolution thereof. The Non-Federal Sponsor shall consider in good faith the
comments of the Government but, except as otherwise required in paragraph B.5. of this
Article, the contents of solicitations, award of contracts or commencement of design or
construction using the Non-Federal Sponsor’s own forces, execution of contract
modifications, resolution of contract claims, and performance of all work on the Section
215 work shall be exclusively within the control of the Non-Federal Sponsor.

6. At the time the Non-Federal Sponsor furnishes a contractor with a
notice of acceptance of completed work for each contract awarded by the Non-Federal
Sponsor for the Section 215 work, the Non-Federal Sponsor shall furnish a copy thereof
to the Government.

B. The Non-Federal Sponsor shall contribute a minimum of 35 percent, but not to
exceed 50 percent, of total project costs in accordance with the provisions of this paragraph.

I. The Non-Federal Sponsor shall provide a contribution of funds equal to 5
percent of fofal project costs in accordance with Article VLB, of this Agreement.

2. In accordance with Article III of this Agreement, the Non-Federal
Sponsor shall provide all lands, easements, and rights-of-way, including those required for




relocations, the borrowing of material, and the disposal of dredged or excavated material,
shall perform or ensure performance of all relocations, and shall construct improvements
required on lands, eascments, and rights-of-way to enable the disposal of dredged or
excavated material that the Government determines to be required or Lo be neeessary [or
construction, operation, and mainienance of the Project.

3. The Non-Federal Sponsor shall provide additional funds in accordance
with Article VI.B. of this Agreement in the amount necessary to meet the Non-Federal
Sponsor’s reguired minimum share of 35 percent of totad project costs if the Government
projects al any time that the collective value of the following contributions will be less than
such required minimum share: (a) the value of the Non-Federal Sponsor’s comributions
under paragraph B.1. of this Article; (b) the value of the Non-Federal Sponsor’s
contributions under paragraph B.2. of this Article as determined in accordance with Article
IV of this Agreement: and (¢) the value ol the Non-Federal Sponsor’s contributions under
Article V, Article X, and Article XIV.A. of this Agreement.

4, The Governmend, subjecl to the availability of funds and as imited by
paragraph B.7. of this Article, the Section 205 Project Limit, and the Section 205 Anmual
Program Lingit. shall refund or reimburse to the Non-Tederal Sponsor any contributions in
excess of 43 porcent of foial project costs it the Government determines at any time that the
collective value of the following contributions has cxceeded 45 percent of tofed project
costy: (a) the value of the Non-Federal Sponsor’s contributions under paragraph 13.2. of this
Article as determined tn accordanee with Article IV of this Agreement; (b) the value of the
Non-Federal Sponsor’s contributions under paragraph 3.3, of this Aricle; and (¢) the value
of the Non-Federal Sponsor’s contributions under Article V, Articte X, and Article X1V A,
of this Agreement, After such a determination, the Government, in its sole discretion, may
acquire any remaining lands, easements, and rights-of-way required for the Project, perform
any remaining relocations necessary for the Project, or construct any remaining
improvements required on lands, easements, and rights-of-way to enable the disposal of
dredged or excavated material required for the Project on behalf of the Non-Federal
Sponsor. Notwithstanding the acquisttion of lands, easements, and rights-of-way,
performance of relocations, or construction of improvements required on lands,
easements, and rights-oi-way to enable the disposal of dredged or excavated material by the
Government under this paragraph, the Non-Federal Sponsor shall be responsible, as
between the Government and the Non-Federal Sponsor, for any costs of cleanup and
response in accordance with Article XIV.C. of this Agreement.

5. The Government shall determine and include in total project costs any
costs incurred by the Non-Federal Sponsor for Section 215 work, subject to the conditions
and limitations of this paragraph. The Non-Federal Sponsor 1n a timely manner shall
provide the Government with such documents as are sufficient to enable the Government
to determine the amount of costs to be included in fotal project costs for Section 215
work.

a. The Non-Federal Sponsor shall not commence construction of
the Section 215 work until the designs, detailed plans and specifications, and




arrangements for the prosecution of such work have been approved by the Government.
Changes proposed by the Non-Federal Sponsor to approved designs and plans and
specifications also must be approved by the Governmeuat in advance of the related
construction. ipon completion of the Section 215 work, the Non-Federal Sponsor shall
furnish 1o the Government a copy of all final as-butlt drawings for the construction
purtion of such work.

b. Section 215 work shall be subject to an on-site ingpection and
ceriification by the Government that the work was accomplished in a satisfactory manner
and in accordance with the provisions of this Agreement and is suitable for inclusion in
the froject.

¢. The Non-Federal Sponsor’s costs for Section 215 work thal may
be eligible Tor inclusion w1 tofal project costs pursuant Lo this Agrecment shall be subject
to an audit 1in accordance with Article X.C. of this Agreement to determine the
reasonablencss, allocability and allowability of such costs.

d. The Non-Federal Sponsor’s costs lor Section 215 work thal may
be ¢ligible for inclusion in fosal project costs pursuant to this Agreement are not subjcet
Lo interest charges, nor are (hey subjeet to adjustment 1o rellect changes in price levels
hetween the time the Seciion 215 work 1s completed and (he time the costs are included in
fotal project costs.

c. the Government shall not include in (ot project costs any
costs for Section 215 work paid by the Non-Federal Sponsor using Federal program
Junds unless the Federal agency providing the funds verifies in writing that such funds arc
authorized to be used to carry out the Projecy.

f. The Government shall not include in total project costs any
costs for Section 215 work in excess of the Government’s estimate of the costs of the
Section 215 work 1f the work had been accomplished by the Government. In addition, the
Government shall not include in total project costs any costs for Section 215 work that
was obtained at no cost to the Non-Federal Sponsor.

g. In the performance of the construction portion of the Section
215 work, the Non-Federal Sponsor must comply with applicable Federal labor laws
covering non-Federal construction, inchuding, but not limited to, 40 U.S.C. 3141-3148
and 40 U.8.C. 3701-3708 (labor standards originally enacted as the Davis-Bacon Act, the
Contract Work Hours and Safety Standards Act, and the Copeland Anti-Kickback Act).
Costs for the construction portion of Section 215 work may be excluded from fotal
project costs by the Govermment, in whole or in part, as a resuit of the Non-Federal
Sponsor’s failure to comply with its obligations under these laws.

6. The Government, in accordance with this paragraph, shali afford credit
toward the Non-Federal Sponsor’s contribution of funds required under paragraph B.3. of
this Article for the costs of the Section 215 work determined in accordance with




paragraph B.5. of this Article. However, the maximum amount of credit that can be
afforded for the Section 213 work shall not exceed the lesser of the following amounts as
determined by the Government: the Non-Federal Sponsor’s contribution of funds
required under paragraph B.3. of this Artticle or the costs of the Seetion 2135 work
determined in accordance with paragraph B.S. of this Article.

7. Notwithstanding any other provision of this Agreement, the Non-
Federal Sponsor shall not be entitled to reimbursement of any costs of Section 2715 work
determined in accordance with paragraph B.5. of this Article and included in tored project
casty that execed the amount of credit afforded for the Section 215 work determined in
accordance with paragraph B.6. of this Article and the Non-Federal Sponsor shall be
responsible for 100 percent of all costs of Section 275 work included in total project costs
that exceed the amount ol credit afforded.

C. Notwithstanding any other provision ol this Agreement, Federal linancial
participation in the Projecr is Hmited by the following provisions of this paragraph,

1. In the event the Government projects that the amount of Federal funds
the Government will make availuble to the Praject through the then-current fiscal year, or
the amount of Federal funds the Government will make availabic [or the Profect through
the upcoming fiscal year. is not suflicient to meet the Federal share of oral project costs
and the Federal share of costs for data recovery aclivities assoclated with historic
preservation m accordance with Article XVILC. 3, and Article XVILC.4. of this
Agreement that the Government projects to be incurred through the then-current or
upcoming, fiscal year, as applicable, the Government shall notify the Non-Federal
Sponsor in writing of such insufficiency of funds and of the date the Government projects
that the Federal funds that will have been made available to the Project will be exhausted.
Upon the exhaustion of Federal funds made available by the Government to the Project,
future performance under this Agreement shall be suspended and the parties shall proceed
in accordance with Article XIILB. of this Agreement.

2. In accordance with Section 205 of the Flood Control Act of 1948,
Public Law 80-858, as amended (33 U.S.C. 7015), the Government’s total financial
obligations for planning, design, and construction of the Project (except for costs
incurred on behalf of the Non-Federal Sponsor in accordance with paragraph H. of this
Article) shall not exceed the Section 205 Project Limit. Notwithstanding any other
provision of this Agreement, the Non-Federal Sponsor shall be responsible for all costs in
excess of this limit and shall pay any such costs in accordance with Article VI.B. of this
Agreement.

3. If the Government determines that the total amount of Federal funds
provided by Congress for all projects implemented pursuant to Section 205 has reached
the Section 205 Annual Program Limil, and the Government projects that the Federal
funds the Government will make available to the Project within the Section 205 dnnual
Program Limit will not be sufficient to meet the Federal share of foral project costs and
the Federal share of costs for data recovery activities associated with historic preservation




in accordance with Article X VILC.3. and Article XVILC.4. of this Agrcement, the
Government shall notify the Non-Federal Sponsor in writing of such insutficiency of
funds and of the date the Government projects that the Federal funds that will have been
madc available to the Project will be exhausted. Upon the exhaustion of Federal funds
made available by the Government (o the Project within the Section 205 Annual Program
Limit, [uture performance under this Agreement shall be suspended and the parties shall
proceed in accordance with Article X1IL.B. of this Agreement.

2. When the District Engineer determines that the entire Project, or a functional
partion of the Project, 1s complete, the DPistrict Bngineer shall so notify the Non-Federal
Sponsor in writing and furnish the Non-Federal Sponsor with a {inal Operation,
Maintenance, Repair, Rehabilitation, and Replacement Manual (hereinafier the
“OMRRER Manual™) or, il the final OMRR&R Manual is not available. an interim
OMRR&R Manual for the entire Projeci or such completed portion. Upon such
notification, the Government alse shall fumish to the Non-Tederal Sponsor a copy of all
final as-built drawings for the portion of the Project tor which the Government awarded a
construction contract, or the Governmient constructed using, its own forces, if such
drawings arc available. Not later than 6 months afler such notification by the
Government that the entire Project 1s complete, the Government shall furmish the Non-
Federal Sponsor with all final as-built drawings for the portion of the Project for which
the Government awarded a construction contract, or the Government constructed using its
own Torces, und adso shalf furmsh the Non-Federal Sponsor with the final OMRR&R
Manual for the entire Project. 1n the event all final as-built drawings [or the portion of
the F'roject for whuch the Govermnent awarded a construction contract, or the
Government constructed using its own forces, or the final OMRR&R Manual for the
entire Profect cannot be completed within the 6 month period, the Government shall
provide written notice to the Non-Federal Sponsor, and the Government and the Non-
Federal Sponsor shall negotiate an acceptable completion date for furnishing such
documents. Further, after completion of all contracts for the Project, copies of all of the
Government’s and Non-Federal Sponsor’s Written Notices of Acceptance of Completed
Work for all contracts for the Project that have not been provided to the other party
previously shall be provided to the Non-Federal Sponsor and/or the Government, as
appropriate.

E. Upon notification from the District Engineer in accordance with paragraph D.
of this Article, the Non-Federal Sponsor shall operate, maintain, repair, rehabilitate, and
replace the entire Project, or the functional portion of the Project as the case may be, in
accordance with Article VIII of this Agreement.

F. Upon conclusion of the period of design and construction, the Government shail
conduct an accounting, in accordance with Article VLC. of this Agreement, and furnish the
results to the Non-Federal Sponsor.

G. The Non-Federal Sponsor shall not use Federal program funds 10 meet any of its

obligations for the Project under this Agreement uniess the Federal agency providing the
funds verifies in writing that such funds are authorized to be used to carry out the Project.
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H. The Non-Federal Sponsor may rcquest the (fovernment to perform or provide,
on behalt of the Non-Federal Sponsor, one or more of the services (hereinafter the
“additional work”) described in this paragraph. Such requests shall be in writing and
shall describe the additional work requested to be performed or provided. 1 in its sole
discretion the Government elects 1o perform or provide the requested additional work or
any portion thereol. it shall so notify the Non-Federal Sponsor in a wriling that sets forth
any applicable terms and conditions, which must be consistent with this Agreement. In
the event of conflict between such a writing and this Agreement, this Agreement shall
control. The Non-Federal Sponsor shall be solely responsible [or all costs of the
additional work performed or provided by the Government under this paragraph and shall
pay all such costs in accordance with Article V1D, of this Agreement.

1. Acquisition of lands, easements, and rights-of-way: performance of
relocations; or construction ol mmiprovements required on lands, casements, and rights-of-
way to enable the disposal ol dredged or excavaled material for the Project.
Notwithstanding acquisition of lands, casements. and rights-of-way. perlormance of
refocations, or construction ol improvements by the Government, the Non-TIFederal
Sponsor shall be responsible, as between the Government and the Non-Federal Sponsor,
tor any costs of cleanup and response in accordance with Article XIV.C. of thas
Agreement,

2. Inclusion of herterments n the design or construction of the Project. In
the eventt the Government elects wo include any such hetterments, the Government shall
allocate the costs of the Project features that include betterments between total projeci
costs and the cosis of the hetterments.

I. Not less than once each year the Non-Federal Sponsor shall inform affected
interests of the extent of protection afforded by the Project.

J. The Non-Federal Sponsor agrees to participate in and comply with applicable
Federal floodplain management and flood insurance programs.

K. The Non-Federal Sponsor shall comply with Section 402 of the Water
Resources Development Act of 1986, as amended (33 U.S.C. 701b-12), which requires a
non-Federal interest to prepare a floodplain management plan within one year after the
date of signing this Agreement, and to implement such plan not later than one year after
completion of construction of the Project. The plan shall be designed to reduce the
impacts of future flood events in the project area, including but not iimited to, addressing
those measures to be undertaken by non-Federal interests to preserve the level of flood
protection provided by the Prajectf. The Non-Federal Sponsor shall provide an
information copy of the plan to the Government upon its preparation.

L. The Non-Federal Sponsor shall publicize floodplain information int the area
concerned and shall provide this information to zoning and other regulatory agencies for
their use in adopting regulations, or taking other actions, to prevent unwise future
development and to ensure compatibility with protection levels provided by the Project.
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M. The Non-Federal Sponsor shall prevent obstructions or encroachments on the
Project (including prescribing and enforcing regulations to prevent such obstructions or
cincroachments) such as any new developments on Project lands, casements, and rights-of-
way or the addition of facilitics which might reduce the level of protection the Project
affords, hinder operation and maintenance of the Project, or interlere with the Project s
proper [unction.

ARTICLE I - LANDS, EASEMENTS, RIGHTS-OF-WAY,
RELOCATIONS, DISPOSAL AREA IMPROVEMENTS, AND
COMPLIANCE WITH PUBLIC LAW 91-646, AS AMENDED

A. The Government, after consultation with the Nan-Federal Sponsor, shall
determine the lands, casements, and rights-of-way required tor construction, operation, and
mainicnance of the Praject, ineluding those required lor refocations, (he borrowing of
malerial. and the disposal of dredged or excavated material. The Government in a timely
manner shall provide the Non-Federal Sponsor with general written descriptions, including,
maps as appropriate, of the fands, casemoents, and rights-of~way that the Government
determines the Nou-Federal Sponsor must provide, i detail sulTicient to enable the Non-
Federal Sponsor to fulfill its obligations under this paragraph, and shall provide the Non-
Federal Sponsor with a written notice to proceed with acquisiion of such lands. cascments,
and riphts-of-way. Prior to the issuance of the solicitation for each Government contract
for construction of the Project, or prior (o the Government initiating construction of a
portion of the Project using the Government’s own {orces, the Non-Federal Sponsor shall
acquire all lands, easements, and rnghts-of-way the Government determines the Non-
Federal Sponsor must provide for that work and shail provide the Government with
authorization for entry thereto. Furthermore, prior to the end of the period of design and
construction, the Non-Federal Sponsor shall acquire all lands, easements, and rights-of-way
required for construction, operation, and maintenance of the Project, as set [orth in such
descriptions, and shall provide the Government with authorization for entry thereto. The
Non-Federal Sponsor shall ensure that lands, casements, and rights-of-way that the
Government determines to be required for the Project and that were provided by the Non-
Federal Sponsor are retained in public ownership for uses compatible with the authorized
purposes of the Project.

B. The Government, after consultation with the Non-Federal Sponsor, shall
determine the relocations necessary for construction, operation, and maintenance of the
Project, including those necessary to enable the borrowing of material or the disposal of
dredged or excavated material. The Government in a timely manner shall provide the Non-
Federal Sponsor with general written descriptions, including maps as appropriate, of such
relocations in detail sufficient to enable the Non-Federal Sponsor to fulfill its obligations
under this paragraph, and shall provide the Non-Federal Sponsor with a written notice to
proceed with such relocations. Prior to the issuance of the solicitation for each Government
contract for construction of the Project, or prior to the Government initiating construction
of a portion of the Project using the Government’s own forces, the Non-Federal Sponsor
shall prepare or ensure the preparation of plans and specifications for, and perform or ensure
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the performance of, all relocarions the Government determines to be necessary for that
work. Furthermore, prior to the end of the period of design and construction, the Non-
Federal Sponsor shall perform or ensure performance of all relocations as set forth in such
deseripiions,

(. The Government, afier consultation with the Non-Tederal Sponsor, shall
determine the improvements required on lands, easements, and rights-of-way t0 enable the
disposal of dredged or excavated material associated with construction, operation, and
maintenance of the Project. Such improvements may melude, but are not necessarily
limited to, retaining dikes, wasteweirs, bulkhcads, embankiments, moniloring features,
stilling basins, and de-watering pumps and pipes. The Government in a imely manner shall
provide the Non-tederal Sponsar with general written deseriptions. including maps as
appropriate. of such improvements in detail sufficient to enable the Non-Federal Sponsor (o
fulfill its ebligations under this paragraph. and shall provide the Non-Federal Sponsor with a
written notice to proceed with construetion of such improvements. Prior to the issuance of
the solicitatton lor cach Government contract for constructon ol the Praject, or prior to the
Government initiating construction of a-portion ol the Project using the Government's
own forces. the Non-Federal Sponsor shall prepare plans and specifications for atl
improvements the Government determines 1o be required (or the disposal ol dredged or
excavaled material under that contract, submit such plans and specifications to the
Government for approval, and provide such improvements in accordance with the approved
plans and specifications. Furthermore, prior (o the end of the period of design and
construction. the Non-Federal Sponsor shall provide all improvements set jorth in such
descriptions.

7. The Non-Federal Sponsor shall comply with the applicable provisions of the
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, Public
Law 91-646, as amended (42 U.S.C. 4601-4655), and the Uniform Regulations contained in
49 C.F.R. Part 24, in acquiring lands, easements, and rights-of-way required for
construction, operation, and maintenance of the Project, including those required for
relocations, the borrowing of material, or the disposal of dredged or excavated material, and
shall inform all affected persons of applicable benefits, policies, and procedures in
connection with said Act.

ARTICLE IV - CREDIT FOR VALUE OF LANDS, EASEMENTS, RIGHTS-OF-WAY,
RELOCATIONS, AND DISPOSAL AREA IMPROVEMENTS

A. The Government shall include in fotal project costs and afford credit toward the
Non-Federal Sponsor’s share of total project costs for the value of the lands, easements, and
rights-of-way that the Non-Federal Sponsor must provide pursuant to Article IILA. of this
Agreement; for the value of the relocations that the Non-Federal Sponsor must perform or
for which it must ensure performance pursuant to Article IILB. of this Agreement; and for
the value of the improvements required on lands, easements, and rights-of-way to enable the
disposal of dredged or excavated material that the Non-Federal Sponsor must provide
pursuant to Article II1.C. of this Agreement. However, no amount shall be included in fofal
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project casts, no credit shall be afforded, and no reimbursement shall be provided for the
value of any lands, easements, rights-of-way, relocations, or improvements required cn
lands, casements, and rights-of-way to enablc the disposal of dredged or excavated material
that have been provided previously as an item of cooperation for another Federal project. In
addition, ne amount shall be included in torad project costs, no credit shall be afforded, and
no reimbursement shall be provided for the value of lands, eascments, rights-of-way,
relocations, or improvements required on lands, easements, and rights-of-way to enabie the
disposal of dredged or excavated material that were acquired or performed using Federal
progra flnds unless the Tederal agency providing the funds verifics in writing that such
{unds arc authorized to be used to carry out the Project.

B. The Non-Federal Sponsor in a timely manner shall provide the Government with
such documents as are sufficient 1o enable the Government to determine the value ol any
confribution provided pursuant to Articie LA, Article L1, or Article IEC. of this
Agreement. Upon receipt of such documents, the Government in a timely manner shall
determine the value ol such contributions for the purpose of cluding such value in tofal
project casts and [or determiining the amount of credil to be afforded or reimbursement (o
be provided in accordance with the provisions of this Agreement.

(. For the purposes of determining the value 1o be included in foral project costs
and the amount of credit to be afforded or reimbursement to be provided in accordance with
this Agreement and except as otherwise provided in paragraph (3. of this Article, the value
of lands. casements, and rights-of-way, including those required lor refocations, the
borrowing of material, and the disposal of dredged or excavated material, shall be the fair
market value of the real property interests, plus certain incidental costs of acquiring those
interests, as determined in accordance with the provisions of this paragraph.

1. Date of Valuation.

a. The fair market value of lands, easements, or rights-of-way owned
by the Non-Federal Sponsor on the effective date of this Agreement shall be the fair market
value of such real property interests as of the date the Non-Federal Sponsor provides the
Government with authorization for entry thereto. However, for lands, easements, or rights-
of-way owned by the Non-Federal Sponsor on the effective date of this Agreement that are
required for the Section 215 work, fair market value shall be the value of such real property
interests as of the date the Non-Federal Sponsor awarded the first construction contract for
the Section 215 work, or, if the Non-Federal Sponsor performed the construction with its
own forces, the date that the Non-Federal Sponsor began construction of the Section 215
WOFKk.

b. The fair market value of lands, easements, or rights-of-way

acquired by the Non-Federal Sponsor after the effective date of this Agreement shall be the
fair market value of such real property interests at the time the interests are acquired.
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2. General Valuation Proccdure. FExcept as provided in paragraph C.3. or
paragraph C.5. of this Article, the fair market value of lands, easements, or rights-of-way
shall be determined in accordance with the provisions of this paragraph.

a. The Nen-Federal Sponsor shall obtain, for cach real property
interest, an appraisal that 1s prepared by a qualified appraiser who is acceptable to the Non-
Federal Sponsor and the Government. The Non-I‘ederal Sponsor shall provide the
Government with the appraisal no later than 6 months after the Non-Federal Sponsor
provides the Government with an authorization for entry for such real property interest.
The appratsal must be prepared in accordance with the applicable rules of just
compensation, as specilied by the Government, The fair market value shall be the amount
scl [orth in the Non-Federal Spongor’s appraisal, il such appraisal 1s approved hy the
Government, In the event the Government does not approve the Non-Federal Sponsor™s
appraisal, the Non-Federal Sponsor may obtain a second appraisal, and the lair market valuc
shall be the amount set forth in the Non-Federal Sponsor™s second appraisal, il such
appraisal 1s approved by the Government. In the event the Government does not approve
the Non-Federal Sponsor’s second appraisal. the Non-Federal Sponsor chooses not to obtain
a1 second appraisal, or the Non-Federal Sponsor does not provide the first appraisal as
required 0 this paragraph, the Government shall obtain an appraisal, and the fair market
value shatl be the amount set forth in the Govemment's appraisal, 1f such appraisal 1s
approved by the Non-IFederal Sponsor. In the event the Non-Federal Sponsor does not
approve lhe Government’s apprasal, the Government, after consultation with the Non-
l'ederal Sponsor. shall consider the Government’s and the Non-lYederal Sponsor’s appraisals
and determine an amount basced thercon, which shall be deemed 1o be the fair market value.

b, Where the amomt paid or proposed fo he paid by the Non-Federal
Sponsor for the real property interest exceeds the amount determined pursuant 1o paragraph
C.2.a. of this Article, the Government, at the request of the Non-Federal Sponsor, shall
consider all factors relevant to determining fair market value and, in its sole discretion, after
consultation with the Non-Federal Sponsor, may approve in writing an amount greater than
the amount determined pursuant to paragraph C.2.a. of this Article, but not to exceed the
amount actually paid or proposed to be paid. If the Government approves such an amount,
the fair market value shall be the lesser of the approved amount or the amount paid by the
Non-Federal Sponsor, but no less than the amount determined pursuant to paragraph C.2.a.
of this Article.

3. Eminent Domain Valuation Procedure. For lands, easements, or rights-
of-way acquired by eminent domain proceedings instituted after the effective date of this
Agreement, the Non-Federal Sponsor, priorto instituting such proceedings, shall submit to
the Government notification in writing of its intent to institute such proceedings and an
appraisal of the specific real property interests to be acquired in such proceedings. The
Government shall have 60 calendar days after receipt of such a notice and appraisal within
which to review the appraisal, if not previously approved by the Government in writing.

a. If the Government previously has approved the appraisal in
writing, or if the Government provides written approval of, or takes no action on, the

15



appraisal within such 60 day period, the Non-Federal Sponsor shall use the amount set forth
it such appraisal as the estimate of just compensation for the purpose of instituting the
eminent domain procccding.

b. If the Govermnmeni provides writien disapproval of the appraisal,
including the reasons for disapproval, within such 60 day period. the Government and the
Non-Federat Sponsor shall consult in good faith to promptly resolve the issues or areas of
disagreement that are identified in the Government’s written disapproval. If, after such
po0d faith consultation, the Government and the Non-Federal Sponsor agree as to an
appropriate amount, then the Non-Federal Sponsor shall use that amount as the estimate ol
just compensation for the purposc of instituting the eminent domain proceeding. If] atter
such good faith consultation, the Government and the Non-Federal Sponsor cannot agree as
to an appropriate amount, then the Non-Federal Sponsor may use the amount set forth in its
appraisal as the ¢stimate of just compensation for the purposc of instituting the eminent
domain proceeding,

¢. For lands, casements. or rights-of-way acquired by eminent
domain proceedings instituted in accordance with paragraph C.3. of this Article, fair market
value shall be either the amount of the court award for the real property interests taken, to
the extent the Government determined such inferests are required for construction,
operation, and maintenance of the Project. or the amount of any stipulaled settlement or
portion thercof that the Government approves in writing.

4. lncidental Costs. For lands, casements, or rights-of-way acquired by the
Non-Federal Spongor within a five year period preceding the effective date of this
Agrecment, or at any time after the cffective date of this Agreement, the value of the interest
shall include the documented incidental costs of acquiring the interest, as determined by the
Government, subject to an audit in accordance with Article X.C. of this Agreement to
determine reasonableness, allocability, and allowability of such costs. In the event the
Government modifies its determination made pursuant to Article III.A. of this
Agreement, the Government shall afford credit for the documented incidental costs
associated with preparing to acquire the lands, easements, or rights-of-way identified in
the original determination, subject to an audit in accordance with Article X.C. of this
Agreement to determine reasonableness, allocability, and allowability of such costs.
Such incidental costs shall include, but not necessarily be limited to, closing and title costs,
appraisal costs, survey costs, attorney’s fees, plat maps, mapping costs, actual amounts
expended for payment of any relocation assistance benefits provided in accordance with
Article {I1.D. of this Agreement, and other payments by the Non-Federal Sponsor for
items that are generally recognized as compensable, and required to be paid, by
applicable state law due to the acquisition of a real property interest in accordance with
Article II1 of this Agreement. The value of the interests provided by the Non-Federal
Sponsor in accordance with Article IILA. of this Agreement also shall include the
documented costs of obtaining appraisals pursuant to paragraph C.2. of this Article, as
determined by the Government, and subject to an audit in accordance with Article X.C.
of this Agreement to determine reasonableness, allocability, and allowability of such
COStS.
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5. Waiver of Appraisal. Except as required by paragraph C.3. of this
Article, the Government may walve the requirement for an appraisal pursuant to this
paragraph if it determincs that an appraisal is unnecessary because the valuation is
uncomplicated and that the estimated fair market value of the real property mlerest ts
$10.000 or less based upon a review of available data. In such event, the Government
and the Non-Federal Sponsor must agree in writing 1o the valoe of such veal property
interest in an amount not in excess of $25,000.

D, Afler consultation with the Non-Federal Sponsor, the Government shall
determine the value of relocations in accordance with the provisions of this paragraph.

1. Vora relocation other than a Aighway, the value shall be only that portion
of relocation costs that the Government determines is necessary to provide a functionally
cquivalent facility, reduced by depreciation, as applicable, and by the salvage value ol any
removed tiems,

2. For a relocation of a highway, the value shall be only that portion of
relocation costs that would be necessary (o accompiish the relocation in accordance with the
design standard that the State of Arkansas would apply under similar conditions of
peopraphy and trafiic load, reduced by the salvage value of any removed ilems.

3. Relocation costs shall include, but not necessarily be limited to, actual
costs of performing the relocariorr, planning, engineering and design costs; supervision and
administration costs; and documented incidemal costs associated with performance of the
relocation, as determined by the Governmen(. Relocation costs shall not inchude any costs
due to betterments, as determined by the Government, nor any additional cost of using new
material when suttable used material is avatlable. Relocation costs shall be subject to an
audit in accordance with Article X.C. of this Agreement to determine reasonableness,
allocability, and allowability of such costs.

E. The value of the improvements required on lands, easements, and rights-of-way
to enable the disposal of dredged or excavated material shall be the costs of the
improvements, as determined by the Government, subject to an audit in accordance with
Article X.C. of this Agreement to determine reasonableness, allocability, and allowability of
such costs. Such costs shall include, but not necessarily be limited to, actual costs of
providing the improvements; planning, engineering and design costs; supervision and
administration costs; and documented incidental costs associated with providing the
improvements, but shall not include any costs due to betterments, as determined by the
Government.

F. Any credit afforded or reimbursement provided under the terms of this
Agreement for the value of relocations, or improvements required on lands, easements,
and rights-of-way to enable the disposal of dredged or excavated material, performed within
the Project boundaries is subject to satisfactory compliance with applicable Federal labor
laws covering non-Federal construction, including, but not limited to, 40 U.S.C. 3141-
3148 and 40 U.S.C. 3701-3708 (labor standards originally enacted as the Davis-Bacon




Act, the Contract Work Hours and Safety Standards Act, and the Copeland Anti-
Kickback Act). Notwithstanding any other provision of this Agreement, credit or
reimburscment may be withheld, in whole or in part, as a result of the Non-Federal
Sponsor’s fallure to comply with its obligations under thesc laws.

(. Where the Government, on behalf of the Non-Federal Sponsor pursuant to
Article 1L1H.1. of this Agreement, acquires lands, easements, or rights-of-way, performs
relocations, or constructs improvements required on lands, easements, or rights-of-way to
cnable the disposal of dredged or excavated malerial, the value (o be included in fora!
project cosiy and the amount of eredit to be alforded or the amount of reimbursement
provided in accordance with this Agreement shall be the costs of such work performed or
provided by the Government that are paid by the Non-Federal Sponsor in accordance
with Article VLD, of this Agrecmient. In addition. the value to be included m ioraf
project costy and the amount of such credt to be alforded or the amount of
reimbursement provided in accordance with this Agreement shalt include the documented
costs incurred by the Non-IFederal Sponsor i accordance with the terms and conditions
agreed upon in writing pursuant to Article HLEL1. ol this Agreement subject {o an audit i1
accordance with Article X.C. of this Agrecment to deterimine reasonableness, allocability,
and allowability of such costs.

ARTICLE V - PROJECT COORDINATION TEAM

A. To provide Lor consistent and cflective communication, the Non-Federal Sponsor
and the Government, not later than 30 calendar days afler the effective date of this
Agreement, shall appoint named senior representatives to a Project Coordination Team.
Thereafter, the Project Coordination Team shall meet regularly until the end of the period of
design and construction. The Govermment’s Project Manager and a counterpart named by
the Non-Federal Sponsor shall co-chair the Project Coordination Team.

B. The Government’s Project Manager and the Non-Federal Sponsor’s counterpart
shall keep the Project Coordination Team informed of the progress of design and
construction and of significant pending issues and actions, and shall seek the views of the
Project Coordination Team on matters that the Project Coordination Team generally
gversees.

C. Until the end of the period of design and construction, the Project
Coordination Team shall generally oversece the Project, including matters related to: design;
completion of all necessary environmental coordination and documentation; plans and
specifications; scheduling; real property and relocation requirements; real property
acquisition; contract awards and modifications; contract costs; the application of and
compliance with 40 U.S.C. 3141-3148 and 40 U.S.C. 3701-3708 (labor standards
originally enacted as the Davis-Bacon Act, the Contract Work Hours and Safety
Standards Act, and the Copeland Anti-Kickback Act); the investigations to identify the
existence and extent of hazardous substances in accordance with Article XTV.A. of this
Agreement; historic preservation activities in accordance with Article XVII of this

18




=

Agreement; the Government’s cost projections; the performance of and scheduling for the
Section 215 work; final inspection of the entire Project or functional portions of the Praject;
preparation of the proposed OMRR&R Manual; anticipated requirements and needed
capabilitics for performance of operation, maintenance, repair, rehabilitation, and
replacement of the Project including issuance of permits; and other matiers related 1o the
Project. This oversight of the Profect shall be consistent with a project management plan
developed by the Government after consultation with the Non-Federal Sponsor.

2. The Project Coordination Team may make recommendations to the District
Engineer on matters related to the Profeci thal the Project Coordination Team pencrally
oversees, including suggestions to avoid potential sources of dispute. The Government in
good faith shall consider the recommendations of the Project Coordination Team, The
Government, having the legal authority and responsibility for design and construction of
the Projecs has the discretion Lo accept or reject, in whole or in part. the Project
(‘oordination Team’s recommendations.

I3. The Non-Federal Sponser’s costs of participation in the Project Coordination
Tecam shall be included in rofaf project costs and shared in accordance with the provisions
ol this Agreement, subjcet (o an audit in accordance with Article X.C. of this Agreement
to determine reasonableness, allocability, and allowability of such costs. The
Government’s costs of participation in the Project Coordination Feam shall be included
in total profect costs and shared in accordance with the provisions of this Agreement.

ARTICLE VI - METHOD OF PAYMENT

A. In accordance with the provisions of this paragraph, the Government shall
maintain current records and provide to the Non-Federal Sponsor current projections of
costs, financial obligations, contributions provided by the parties, the value included in
fotal project costs for lands, easements, rights-of-way, relocations, and improvements
required on lands, easements, and rights-of-way to enable the disposal of dredged or
excavated material determined in accordance with Article 1V of this Agreement, the costs
included in tofal project costs for the Section 215 work determined in accordance with
Article I1.B.5. of this Agreement, and the credit to be afforded for the Section 215 work
pursuant to Article 11.B.6. of this Agreement.

1. As of the effective date of this Agreement, tofal project costs are
projected to be $15,740,000; the value included in foral project costs for lands,
easements, rights-of-way, relocations, and improvements required on lands, easements,
and rights-of-way 1o enable the disposal of dredged or excavated material determined in
accordance with Article IV of this Agreement is projected to be $7,601,000; the value of
the Non-Federal Sponsor’s contributions under Article V, Article X, and Article XIV.A. of
this Agreement is projected to be $25,000; the Non-Federal Sponsor’s contribution of
funds required by Axticle IL.B.1. and Article 11.B.3. of this Agreement is projecied to be
$787,000; the costs included in tofal project costs for the Section 215 work determined in
accordance with Article IL.B.5. of this Agreement are projected to be $22,000; the credit
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ta he afforded for the Secrion 213 work pursuant to Article 11.8.6. of this Agreement is
projected to be $0; the Non-Federal Sponsor’s contribution of funds required by Arficle
11.C.2. of this Agreement is projected to be $0; the non-Federal proportionate share is
projected to be 9.7 percent; the Non-Federat Sponsor’s contribution of funds required by
Article XVII.C 4. of this Agreement is projecied to be $0; and (he Government's total
(nancial obligations for the additional work to be incurred and the Non-Federal
Sponsor’s contribution of funds for such costs required by Article 1.1 of this Agreement
are projecled to be $2.668,000. These amounts and percentage are estimates subject to
adjustment by the Governmment, after consultation with the Non-Federal Sponsor, and are
rot to be construed as the total financial responsibilities of the Government and the Non-
FFederal Sponsor,

2. By September 30, 2016, and by cach quarterly anniversary thereol until
the conclusion of the period of dexign and construction and resolution of all relevant
claims and appeals and eminent domain proceedings, the Government shall provide the
Non-Federal Sponsor with a report setting fovth ail contributions provided to date and the
current projections of the lollowing: rotaf project costy; the value included in fotaf project
costs Tor lands, easements, rights-of-way, refocations, and improvements required on
lands. easements. and rights-of-way to enable the disposal of dredged or excavated malerial
determined in accordance with Article 1V ol this Agreement; the valuc of the Non-Federal
Sponsor’s contributions under Article V. Article X, and Article XIV.A. of this Agrecment;
the Non-lFederal Sponsor’s total contribution of funds required by Article LB, 1. and
Article H1.B.3. of this Agreement; the costs included in foraf project costs Tor the Section
212 work determined in accordance with Article HL.B.5. of this Agrcement; the credit o
be alforded for the Section 215 work pursuant to Articie H.B.6. of this Agreement; the
Non-Fedceral Sponsor’s contribution of funds required by Articte I1.CC.2. of this
Agreement; the non-Federal proportionate share; the Non-Federal Sponsor’s total
contribution of funds required by Article XVIL.C.4. of this Agreement; total contribution
of funds required from the Non-Federal Sponsor for the upcoming contract and upcoming
Jfiscal year; and the Government’s total financial obligations for additional work incurred
and the Non-Federal Sponsor’s contribution of funds for such costs required by Article
I1.H. of this Agreement.

B. The Non-Federal Sponsor shall provide the contributions of funds required by
Article 11.B.1., Article I1L.B.3., Article IL.C.2., and Article XVILC 4, of this Agreement in
accordance with the provisions of this paragraph.

1. Not less than 30 calendar days prior 1o the scheduled date for issuance
of the solicitation for the first contract for design of the Project or commencement of
design of the Project using the Government’s. own forces, the Government shall notify
the Non-Federal Sponsor in writing of such scheduled date and the funds the Government
determines to be required from the Non-Federal Sponsor after consideration of any credit
the Government projects will be afforded for the Section 215 work pursuant to Article
11.B.6. of this Agreement, to meet: (2) the non-Federal proportionate share of financial
obligations for design and construction incurred prior to the commencement of the
period of design and construction; (b) the projected non-Federal proportionate share of
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financial ohligations for design and construction to be incurred for such contract; (¢) the
projected non-Federal proportionate share of financial obligations for design and
construciion using the Government’s own forces through the first fiscal year; (d) the
Non-Federal Sponsor’s share ol the projected financial obligations for data recovery
activitics associated with historic preservation pursuant to Article XVIL.C 4. of this
Agreement 1o be incurred (or such contrac(; and (e) the Non-Tederal Sponsor™s share of
the projected financial obligations for data recovery activities associated with historic
preservation pursuant to Article XVILC .4, of this Agreement using the Government’s
own forces through the first fiscal year. Not later than such scheduled date, the Non-
Federal Sponsor shall provide the Government with the full amount of such required
funds by delivering a check payable to “FAQO, USALD, LITTLE ROCK DISTRICT, M4~
{o the District ingineer. or verifving to the satisfaction ol the Government that the Non-
FFederal Sponsor has deposited such required funds in an escrow or other account
acceptable to the Government. with interest aceruimg to the Non-Federal Sponsor, or
providing an Electronic Funds Transfer of such required funds in accordance with
procedures established by the Government.

2. Therealter. until the construction of the Project 1s complete, the
Government shall notify the Non-Federal Sponsor in writing of the Junds the Government
determines to he required from the Non-Federal Sponsor, and the Non-Federal Sponsor
shall provide such funds in accordance with the provisions of this paragraph.

a. The Government shall notily the Non-Jederal Sponsor in
writing, no later than 60 calendar days prior to the scheduled date for issuance of the
solicitation for each remaining contract for the Project, of the funds the Government
determines to be required from the Non-Federal Sponsor after consideration of any credit
the Government projects will be afforded for the Section 215 work pursuant to Article
H.B.6. of this Agreement, to meet: (a) the projected non-Federal proportionate share of
financial obligations for design and construction to be incurred for such contract and (b)
the Nen-Federal Sponsor’s share of the projected financial obligations for data recovery
activities associated with historic preservation pursuant to Article XVILC.4. of this
Agreement to be incurred for such contract. No later than such scheduled date, the Non-
Federal Sponsor shall make the full amount of such required funds available to the
Government through any of the payment mechanisms specified in paragraph B.1. of this
Article.

b. The Government shall notify the Non-Federal Sponsor in
writing, no later than 60 calendar days prior to the beginning of each fiscal year in which
the Government projects that it will make financial obligations for design and
construction of the Project using the Governiment’s own forces or financial obligations
for data recovery activities associated with historic preservation pursuant to Article
XVILC 4. of this Agreement using the Government’s own forces, of the funds the
Government determines to be required from the Non-Federal Sponsor after consideration
of any credit the Government projects will be afforded for the Section 215 work pursuant
to Article ILB.6. of this Agreement, to meet: (a) the projected non-Federal proportionate
share of financial obligations for design and construction using the Government’s own
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forces for that fiscal year and (b) the Non-Federal Sponsor’s share of the projected
tinancial obligations for data recovery activities assoctated with historic preservation
pursuant to Article XVIH,C.4. of this Agreement using the Govermment’s own forces for
that fiscal year. No later than 30 catendar days prior to the beginning of that fiscal year,
the Non-Federal Sponsor shall make the full amount of such required (unds for that fiseal
vedr available 1o the Government through any of the payment mechanisms specified in
paragraph B.1. of this Article.

3. The Government shall draw {rom the funds provided by the Non-
Federal Sponsor such sums as the Government deems necessary afier consideration of
any credit the Government projects will be afforded for the Section 215 wark pursuant to
Article 1L1B.6. of this Agreement. to cover: (a) the non-Federal proportionate share ol
Sinancial obligations for design and construction incurred prior to the commencement of
the period of design und construction;, (b) the non-Federal proportionate share of
Sfinancial obligations for design and consiruction as financial oblications for design and
consiruction are incurred; and (¢) the Non-Federal Sponsor’s share of financial
obligations [or data recavery activitics associated with historic preservation pursuant (o
Article XVILC.4. of this Agreement as (hose [nancial obligations are meurred. If at any
time the Government determines (hat additional funds will be needed rom the Non-
Federal Sponsor to cover the Non-Federal Sponsor’s share of such financial obligations
lor the current contract or to cover the Non-lederal Sponsor’s share of such financial
obligations lor work performed using the Government's own forces in the current fiscd!
year. the Government shall notily the Non-Federal Sponsor in writing of the additional
funds required and provide an explanation of why additional funds are required. Within
30 calendar days from receipt of such netice, the Non-Federal Sponsor shall provide the
Government with the full amount of such additional required funds through any of the
payment mechanisms specified in paragraph B.1. of this Article.

C. Upon conclusion of the period of design and construction and resolution of all
relevant claims and appeals and eminent domain proceedings, the Government shall
conduct a final accounting and furnish the Non-Federal Sponsor with written notice of
the results of such final accounting. If outstanding relevant claims and appeals or
eminent domain proceedings prevent a final accounting from being conducted in a timely
manner, the Government shall conduct an interim accounting and furnish the Non-
Federal Sponsor with written notice of the results of such inierim accounting. Once all
outstanding relevant claims and appeals and eminent domain proceedings are resolved,
the Government shall amend the interim accounting to complete the final accounting and
furnish the Non-Federal Sponsor with written notice of the results of such final
accounting. The interim or final accounting, as applicable, shall determine fotal project
costs and the costs of any data recovery activities associated with historic preservation.
In addition, for each set of costs, the interim or final accounting, as applicable, shall
determine each party’s required share thereof, and each party’s total contributions thereto
as of the date of such accounting.

1. Should the interim or final accounting, as applicable, show that the
Non-Federal Sponsor’s total required shares of total project costs and the costs of any
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data recovery activities associated with historic preservation exceed the Non-Federal
Sponsor’s total contributions provided thereto, the Non-Federa! Sponsor, no later than 90
calendar days alter receipt of written notice from the Government, shall make a payment
to the Government in an amount cqual to the difference by delivering a check payable o
“FAQ, USAED, LITTLE ROCK DISTRICT, M4” 10 the District Engineer or providing
an Flectronic Funds Transfer in accordance with procedures éstablished by the
Government.

2. Should the interim or final accounting, as applicable, show (hat the
(otal comtributions provided by the Non-l'ederal Sponsor for tofal project costs and the
cosls of any data recovery activities associated with historic preservation exceed the Non-
Federal Sponsor’™s total required shares thercof,, the Government. subject to the availability
of funds and as limited by Article [13.7. of this Agreement. the Section 203 Project Limit,
and the Section 205 Annual Program Limit, shall refund or reimburse the excess amount o
the Non-Federal Sponsor within 90 calendar days of the dalte of completion of such
acvounting. However, the Non-IFederal Sponsor shalf not be entitied to any refund of the 5
percent cash contribution required pursuant lo Article H.IB. 1. of this Agreement. In the
even! the Non-Federal Sponsor is due a refund or reimbursement and lunds are not
available to refund or reimburse the excess amount to the Non-Federal Sponsor, the
Governmenlt shall seck such appropriations as are necessary (o make the refund or
reimbursenient.

1. The Non-Federal Sponsor shall provide the contribution of funds required by
Article 111, of this Agreement for additional work in accordance with the provisions of
this paragraph.

[. Not less than 30 calendar days prior to the scheduled date for the first
tinancial obligation for additional work, the Government shall notify the Non-Federal
Sponsor in writing of such scheduled date and of the full amount of funds the
Government determines to be required from the Non-Federal Sponsor to cover the costs
of the additional work. No later than 30 calendar days prior to the Government incurring
any financial obligation for additional work, the Non-Federal Sponsor shall provide the
Government with the full amount of the funds required to cover the costs of such
additional work through any of the payment mechanisms specified in paragraph B.1, of
this Article. '

2. The Government shall draw from the funds provided by the Non-
Federal Sponsor such sums as the Government deems necessary to cover the
Government’s financial obligations for such additional work as they are mcurred. If at
any time the Government determines that the Non-Federal Sponsor must provide
additional funds to pay for such additional work, the Government shall notify the Non-
Federal Sponsor in writing of the additional funds required and provide an explanation of
why additional funds are required. Within 15 calendar days from receipt of such notice,
the Non-Federal Sponsor shall provide the Government with the full amount of such
additional required funds through any of the payment mechanisms specified in paragraph
B.1. of this Article.
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3. At the time the Government conducts the interim or final accounting,
as applicable, the Government shall conduct an accounting of the Government’s financial
obligations incurred for additional work and furnish the Non-Federal Sponsor with
written nottee of the results of such accounting. i outstanding relevant claims and
appeals or eminent domain procecdings prevent a final accounting of such financial
obligations for additional work from being conducted in a timely manner, the
Government shall conduct an interim accounting of such financial obligations for
additional work and furnish the Non-Federal Sponsor with writien notice of the resuits of
such interim accounting. Once all cutstanding relevant claims and appeals and eminent
domain proceedings are resolved. the (Groverniment shall amend the interim accounting of
such financial obligations for additional work to complete the final accounting of such
linancial obligations for additional work and furnish the Non-I'ederal Sponsor with
wrilten notice of the results of such final accounting. Such interim or final accounting. as
applicable, shall determine the Government's total financial obligations for additional
work and the Noun-{ederal Sponsor’s conteibution of funds provided thereto as of the date
of such accounting.

a. Should the mterim or final accounling, as applicable, show that
the Government’s total financial obligations for additional work exceed the total
contribution of funds provided by the Non-Federal Sponsor for such additional work, the
Non-Federal Sponsor, no later than 90 calendar days alter receipt ol wriften notice from
the Government, shall make a payment (o the Government in an amount equal to the
differerce by delivering, a check pavable to “FAOUUSARD, LYTTLLE ROCK DISTRICT,
M4™ to the Distriet Engineer or providing an Electronic Funds Transfer in accordance
with procedures established by the Government,

b, Should the interim or final accounting, as applicable, show that
the total contribution of funds provided by the Non-Federal Sponsor for additional work
exceeds the Government’s total financial obligations for such additional work, the
Government, subject to the availability of funds, shall refund the excess amount to the
Non-Federal Sponsor within 90 calendar days of the date of completion of such
accounting. In the event the Non-Federal Sponsor is due a refund and funds are not
available to refund the excess amount to the Non-Federal Sponsor, the Government shall
seek such appropriations as are necessary to make the refund.

ARTICLE VI - DISPUTE RESOLUTION

As a condition precedent to a party bringing any suit for breach of this
Agreement, that party must first notify the other party in writing of the nature of the
purported breach and seek in good faith to resolve the dispute through negotiation. If the
parties cannot resolve the dispute through negotiation, they may agree to a mutually
acceptable method of non-binding alternative dispute resolution with a qualified third
party acceptable to both parties. Each party shall pay an equal share of any costs for the
services provided by such a third party as such costs are incurred. The existence of a
dispute shall not excuse the parties from performance pursuant to this Agreement.
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ARTICLE VBI - OPERATION, MAINTENANCE, REPAIR, REHABILITATION,
AND REPLACEMENT (OMRR&R})

A. Upon receipt of the notification from the District Engineer i accordance with
Article ILD. ol this Agreement and for so long as the Project remains authorized, the Non-
Federal Sponsor, pursuant to Article H.T5 of this Agreement. shall operate. maintaisn,
repair, rehabilitate, and replace the entire Profect or functional portion of the Project, at no
cost ta the Government. The Non-Federal Sponsor shall conduct its operation,
maintenance, repair, rehabilitation, and replacement responsibilities in a manner
compatible with the Project s authorized purposes and in accordance with applicable
Federal and State laws as provided in Article XTI of this Agreement and specific dircctions
prescribed by the Government in the interim or final OMRR&R Manual and any
subscquent amendments thereto.

B. The Non-I'ederal Sponsor herchy gives the Government a right Lo enier, at
reasonable times and 11 & reasonable manner. upon property that the Non-Federal Sponsor
now or hereafler owns or controls for access to the Project for the purposc of inspection and,
il necessary, tor the purpose of completing, operating, maintaining, repairing, rehabihitating,
or replacing the Project. 1f an inspection shows that the Non-Federal Sponsor for any
reason is failing to perform its obligations under this Agreement. the Government shall send
a written notice describing the non-performance 1o the Non-Federal Sponsor. 1] after 30
calendar days from receipt of such written notice by the Government, the Non-Federal
sSponsor continues to fail to perform. then the Government shall have the right (o enter, at
reasonable times and in a reasonable manner, upon property that the Non-Iederal Sponsor
now or hereafter owns or controls for the purpose of completing, operating, maintaining,
repairing, rehabilitating, or replacing the Project. No completion, operation, maintenance,
repair, rehabilitation, or replacement by the Government shalt relieve the Non-Federal
Sponsor of responsibility to meet the Non-Federal Sponsor’s obligations as set forth in this
Agreement, or to preclude the Government from pursuing any other remedy at law or equity
to ensure faithful performance pursuant to this Agreement.

ARTICLE IX - HOLD AND SAVE

The Non-IFederal Sponsor shall hold and save the Government free from all damages
arising from design, construction, operation, maintenance, repair, rehabilitation, and
replacement of the Project and any betierments, except for damages due to the fault or
negligence of the Government or its contractors.

ARTICLE X - MAINTENANCE OF RECORDS AND AUDIT

A. Not later than 60 calendar days afier the effective date of this Agreement, the
Government and the Non-Federal Sponsor shall develop procedures for keeping books,
records, documents, or other evidence pertaining to costs and expenses incurred pursuant to
this Agreement. These procedures shall incorporate, and apply as appropriate, the standards
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for tfinancial management systems sct forth in the Uniform Administrative Requirements for
Grants and Cooperative Agreements to State and Local Governments at 32 C.F.R, Section
33.20. The Government and the Non-Federal Sponsor shatl maintain such books, records,
decinments, or other evidence in accordance with these procedures and for a minimum of
three years after completion of the accounting for which such books, records, decuments, or
other cvidence were required. To the extent permitied under applicable Federal laws and
regulations, the Government and the Non-Federal Sponsor shall each allow the other to
inspect such books, records, documents. or other evidence.

3. In accovdance with 32 C.F.R. Section 33.26, the Non-Federal Sponsor is
responsible for complying with the Single Audit Act Amendments of 1996 (31 U.S.C. 7501-
75073, as implemented by Office of Managementand Budget (OMI) Circular No. A-133
and Departiment of Defense Dircctive 7600.10. Upon request of the Non-Federal Sponsor
and to the extent permilted under applicable Federal laws and regulations, the Government(
shall provide to the Non-Federal Sponsor and independent auditors any information
necessary to enable an audit of the Non-[ederal Sponsor’s activities under this Agreement.
The costs ol any non-Federal audits performed in accordance with this paragraph shall be
allocated 1n accordance with the provisions of OMB Circulars A-87 and A-133, and such
casts as are allocated to the Project shall be inchuded in toral project costs and shared 1n
accordance with the provisions of this Agreement.

(. Jnaccordance with 31 U.S.C. 7503, the Government may conduct audits 1o
addition to any audit that the Non-Federal Sponsor is required to conduet under the Single
Audit Act Amendments of 1996, Any such Government audits shall be conducted in
accordance with Government Auditing Standards and the cost principles in OMB Circular
MNo. A-R7 and other applicable cost principles and regulations. The costs of Government
aundits performed in accordance with this paragraph shall be included in rotal project costs
and shared in accordance with the provisions of this Agreement.

ARTICLE X1 - FEDERAL AND STATE LAWS

In carrying out its obligations under this Agreement, the Non-Federal Sponsor
shall comply with all requirements of applicable Federal laws and implementing
regulations, including, but not limited to: Title VI of the Civil Rights Act of 1964, as
amended (42 U.S8.C. 2000d), and Department of Defense Directive 5500.11 issued
pursuant thereto; the Age Discrimination Act of 1975 (42 U.S.C. 6102); the
Rehabilitation Act of 1973, as amended (29 U.S.C. 794), and Army Regulation 600-7
issued pursuant thereto; and 40 UJ.S.C. 3141-3148 and 40 U.S.C. 3701-3708 (labor
standards originally enacted as the Davis-Bacon Act, the Contract Work Hours and
Safety Standards Act, and the Copeland Anti-Kickback Act).
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ARTICLE X1 - RELATIONSHIP OF PARTIES

A. In the exercise of their respective nghts and obligations under this Agreement,
the Government and the Non-Federal Sponsor cach act in an independent capacity, and
neither 1s to be considered the olficer, agent, or cmployee of the other.

B. In the exercise of its rights and obligations under this Apreement, neither party
shalt provide, without the consent of the other party, any contractor with a release that
waives or purports 1o waive any rights the other party may have to seck relief or redress
against that contractor etther pursuant to any cause of action that the other party may have or
for violation of any law.

ARTICLL XHT - TERMINATION OR SUSPENSION

A. If at any time (he Non-Federal Sponsor fails to (Ul its obligations under this
Agreement, the Assistant Secrefary of the Army (Civil Works) shall teriranate this
Agreement or suspend [uture performance under this Agreement undess the Assistant
Seeretary of the Army (Civil Works) determines that continuation of work on the Project is
in the interest of the United States or is necessary in order to satisfy agreements with any
aother non-TFederal interests in connection with the Projecy.

B. In the event future performance under this Agreement is suspended pursuant
to Article 1LC. of this Agreement, such suspension shall remain in effect until such time
that the Government notifics the Non-Federal Sponsor in writing that sufficient Federal
funds arc available to meet the Fedcral share of taral project costs and the Federal share
of costs for data recovery activities associated with historic preservation in accordance
with Article XVII.C.3. and Article XVII.C.4. of this Agreement the Government projects
to be incurred through the then-current or upcoming fiscal year, or the Government ot the
Non-Federal Sponsor elects to terminate this Agreement.

C. In the event that the Government and the Non-Federal Sponsor determine to
suspend future performance under this Agreement in accordance with Article XIV.C. of
this Agreement, such suspension shall remain in effect until the Government and the
Non-Federal Sponsor agree to proceed or to terminate this Agreement. In the event that
the Government suspends future performance under this Agreement in accordance with
Article XIV.C. of this Agreement due to failure to reach agreement with the Non-Federal
Sponsor on whether to proceed or to terminate this Agreement, or the failure of the Non-
Federal Sponsor to provide funds to pay for cleanup and response costs or to otherwise
discharge the Non-IFederal Sponsor’s responsibilities under Article XIV.C. of this
Agreement, such suspension shall remain in effect until: 1) the Government and Non-
Federal Sponsor reach agreement on how to proceed or to terminate this Agreement; 2)
the Non-Federal Sponsor provides funds necessary to pay for cleanup and response costs
and otherwise discharges its responsibilities under Article XIV.C. of this Agreement; 3)
the Government continues work on the Project; or 4) the Government terminaies this
Agreement in accordance with the provisions of Article XIV.C. of this Agreement.
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3. If atter completion of the design portion of the Project the partics mutually
agree in writing not to proceed with construction of the Praject, the parties shall conclude
their activitics relating to the Project and conduct an accounting in accordance with

Article VLC. of this Agreement.

3. In the cvent that this Agreement is terminated pursuant (o this Article or Article
X1V .C. of this Apreement, both parties shall conclude their activities relating to the Project
and conduct an accounting in accordance with Article VL.C. of this Agreement. to provide
for this eventuality, the Government may reserve a percentage of total Federal funds
made available for the Project and an equal percentage of the total funds contributed by
the Non-Federal Sponsor in accordance with Article 11.B.1., Article H.B.3., Article
I.C.2., and Article XVILC.4,0f this Agreement as a conlingency to pay costs of
termination, including any costs of resolution of contract claims and contract
modilications.

F. Any termination of this Agreement or suspenston of {uture performunce under
this Agreement in accordance with this Article or Article [L.C. or Article XIV.C. ofthis
Agreement shall not rebieve the parties of Lability for any obligation previcusly incurred.
Any delinquent payment owed by the Non-Federal Sponsor shall be charged interest al a
rate. 10 be determined by the Secretary of the Treasury, equal to 150 per centum of the
average bond equivalent rate of the 13 week Treasury bills auctioned immediately prior o
the date on which such payvment became delinquent, or auctioned immediately prior to the
Lepining of cach additional 3 month period 1 the peniod of delinquency exceeds 3 months.

ARTICLE XTV - HAZARDQOUS SUBSTANCES

A. After execution of this Agreement and upon direction by the District Engineer,
the Non-Federal Sponsor shall perform, or ensure performance of, any investigations for
hazardous substances that the Government or the Non-Federal Sponsor determmines to be
necessary to identify the existence and extent of any hazardous substances regulated under
the Comprehensive Environmental Response, Compensation, and Liability Act (42 U.S.C.
9601-9675; hereinafter “CERCLA™), that may exist in, on, or under lands, easements, and
rights-of-way that the Government determines, pursuant to Article II of this Agreement, to
be required for construction, operation, and maintenance of the Project. However, for lands,
easements, and rights-of-way that the Government determines to be subject to the navigation
servitude, only the Government shall perform such investigations unless the District
Engineer provides the Non-Federal Sponsor with prior specific written direction, in which
case the Non-Federal Sponsor shall perform such investigations in accordance with such
written direction.

I. All actual costs incurred by the Non-Federal Sponsor for such
mvestigations for hazardous substances shall be included in total project costs and shared in
accordance with the provisions of this Agreement, subject to an audit in accordance with
Article X.C. of this Agreement to determine reasonableness, allocability, and allowability of
such costs,
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2. All actual costs incurred by the Government for such investigations for
hazardous substances shall be included in fotal project costy and shared in accordance
with the provisions of this Agreement.

B. In the event it is discovered through any investigation for hazardous substances
or other means that hazardous substances regulated under CERCLA exist m, on, or under
any lands, easements, or rights-of-way that the Government determines, pursuant to Articie
{H of this Agreement. to be required for construction, operation, and maintenance of the
Project, the Non-Federal Sponser and the Government, in addition to providing any other
notice required by applicable law, shall provide prompt written notice to each other, and the
Non-Federal Sponsor shall not proceed with the acquisition of the real property interests
until the partics agree that the Non-l'ederal Sponsor should proceed.

(. The Government and the Non-Federal Sponsor shall determine whether 1o
initiate construction of the Project, or, il already in construction, whether (o continue with
construction of the Project, suspend future performance under this Agrecment, or terminate
this Agreement for the convenience of the Governmend. in any case where hazardous
substances regulated under CERCLA are found to exist in. on, or under any lands,
casements, or rights-of~way that the Goverament determines, pursuant to Article 11T of this
Agreement. to be required for construction, operation. and maintenance of the Project.
Should the Government and the Non-Federal Sponsor determine to mitiate or continue with
construction of the Project alier considering any liability that may arise under CERCEA, the
Nan-Federal Sponsor shall he responsible, as between the Government and the Non-Fedceral
Spoasor, for the costs of cleanup and response, ncluding the costs of any studics and
mvestigations necessary Lo determine an appropriate response to the contamination. Such
costs shall not be considered a part of fotal profect costs. In the event the Non-Federal
Sponsor does not reach agreement with the Government on whether to proceed or to
terminate this Agreement under this paragraph, or fails to provide any funds necessary to
pay for cleanup and response costs or to otherwise discharge the Non-Federal Sponsor’s
responsibilities under this paragraph upon direction by the Government, the Govermment, in
its sole discretion, may either terminate this Agreement for the convenience of the
Government, suspend future performance under this Agreement, or continue work on the
Project.

D. The Non-Federal Sponsor and the Government shall consult with each other in
accordance with Article V of this Agreement in an effort to ensure that responsible parties
bear any necessary cleanup and response costs as defined in CERCLA. Any deciston made
pursuant to paragraph C. of this Article shall not relieve any third party from any liability
that may arise under CERCLA.

E. As between the Government and the Non-Federal Sponsor, the Non-Federal
Sponsor shall be considered the operator of the Project for purposes of CERCLA liability.
To the maximum extent practicable, the Non-Federal Sponsor shall operate, maintain,
repair, rehabilitate, and replace the Project in 2 manner that will not cause liability to arise
under CERCLA.
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ARTICLE XV - NOTICES

A. Any notice, request, demand, or other communication required or permitied to be
given under this Agreement shall be deemed to have been duly given i in writing and
delivered personally or sent by telegram or mrailed by firsi-class, repistered. or certified mail,
as lollows:

I to the Non-Federal Sponsor: Mayor
City of Russcliville
203 5. Commicree Ave.
Russellvilic, AR 72801

I{ to the Government: Project Manager
Planning and Environmental Division
Lattle Rock Dstrict Corpn of Engineers
700 W, Capiiol
P.O. BOX 867
Littie Rock, AR 72203

B. A party may change the recipient or address 1o which such communications are
to be directed by giving writlen notice to the other party in the manner provided in this
Article.

C. Any notice, request, demand, or other conumumication made pursuant Lo this
Article shall he deemed to have been received by the addressee at the carlicr of such time as
it is actually received or seven calendar days after it is mailed.

ARTICLE XVI - CONFIDENTIALITY

To the extent permitted by the laws governing each party, the parties agree 1o
maintain the confidentiality of exchanged information when requested to do so by the
providing party.

ARTICLE XV - HISTORIC PRESERVATION

A. Except as provided in paragraph B. below, the Government shall perform any
identification, survey, or evaluation of historic properties that it determines is necessary
for the Project. Any costs incurred by the Government for such work shall be included in
total project costs and shared in accordance with the provisions of this Agreement.

B. In the event that the Government determines that any identification, survey, or
evaluation of historic properties is required for construction of the Section 215 work, and
if the Government and the Non-Federal Sponsor agree in writing that the Non-Federal




Sponsor should perform such identification, survey, or evaluation of historic propertics,
the Non-Federal Sponsor shall perform such identification, survey, or evaluation in
accordance with this paragraph and other written directions of the Govermmnent.

1. The Non-Federal Sponsor shall ensure that its studics are conducted by
qualified archacologists, historians, architectural historians and historic architects, as
appropriate, who meet, at 2 minimum, the Secretary of the Interior's Professional
Qualifications Standards. The Non-Federal Sponsor shall submit study plans and reports
to the Government for review and approval and the Non-Federal Sponsor shall be
responsible for resolving any deficiencies identilied by the Government.

2. Any costs of identification, survey, or evaluation of historic propertics
incurred by the Non-Federal Sponsor pursuant fo (his paragraph shall be included in the
costs for Section 215 work subject 1o an audit in accordance with Article X.C. of this
Agreement to determine reasonableness, allocability, and allowability of such costs.

. Iixeept as provided i paragraph .2, below, the Gevernment, as it determines
neeessary for the Projeci. shall perform or ensure the performance ol any mitigation
activitics or actions [or historic propertics or that are otherwise associated with historic
preservation including data recovery activities,

1. Any costs incurred by the Government for such mitigation activilics,
exeept for data recovery activities associated with historic preservation, shall be included
1 fofal profect custs and shared in accordance witlt the provisions ol this Agreement.

2. In the event that the Government determines that mitigation activities
or actions other than data recovery activities associated with historic preservation are
required for construction of the Section 215 work, and if the Government and the Non-
Federal Sponsor agree in writing that the Non-Federal Sponsor should perform such
activities or actions, the Non-Federal Sponsor shall perform such activities or actions in
accordance with the written directions of the Government. The Non-Federal Sponsor
shall perform the agreed upon activities or actions prior to construction of the Section 215
work. Any costs incutred by the Non-Federal Sponsor in accordance with the provisions
of this paragraph shall be included in the costs for Section 215 work subject to an audit in
accordance with Article X.C. of this Agreement to determine reasonableness, allocability,
and allowability of such costs.

3. As specified in Section 7(a) of Public Law 86-523, as amended by
Public Law 93-291 (16 U.S.C. 469¢(a)), the costs of data recovery activities associated
with historic preservation shall be borne entirely by the Government and shall not be
included in tofal project costs, up to the statutory limit of one percent of the Section 205
Project Liniit.

4. The Government shall not incur costs for data recovery activities

associated with historic preservation that exceed the statutory one percent limit specified
in paragraph C.3. of this Article uniess and until the Assistant Secretary of the Army
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(Civil Works) has waived that imit and the Sceretary of the Interior has concurred in the
watver in accordance with Section 208(3) of Public Law 96-515, as amended (16 U.S.C.
469c¢-2(3)). Any costs of data recovery activitics associated with historic prescrvation that
exceed the one percent limit shall not be included in fotal project costs but shall be shared
between the Non-Federal Sponsor and the Government consistent with the minimurm cost
sharing requirements for flood risk management, as follows: 35 percent will be borne by the
Non-Federal Sponsor and 65 percent will be borne by the Government.

D. If, during its performance of relocations, construction of improvements
required on lands, easements, and rights-of-way to enable the disposal of dredged or
excavated material in accordance with Article 111 of this Agreement, or performance of the
Section 215 work, the Non-Federal Sponsor discovers historic propertics or other cultural
resources that have not been evaluated in accordance with this Article, the Non-Federal
Sponsor shall provide prompt wrilten notice to the Government of such discovery. The
Non-Federal Sponsor shall not proceed with performance of the relocation, construction of
the improvement, or performance of the Section 215 work that is related to such discovery
until the Government provides written notice to the Non-Federal Sponsor that it should
proceed with such work.

ARTICLE XVII - THIRD PARTY RIGHTS, BENEFITS, OR LIABILITIES

Nothing in this Agreement is intended, nor may be construed. to create any rights,
confer any benefits, or relieve any liability, of any kind whatsoever in any third person
not party to this Agreement.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement, which
shall become effective upon the date it is signed by the District Engineer.

DEPARTMENT OF THE ARMY CITY OF RUSSELLVILLE, ARKANSAS
By: (¢ @\/ﬂﬁ BY: ﬂﬂ/ [i#’

Courtney W. Paul ""Randall L. Horton

Colonel, U.S. Army Mayor

Commanding
DATE: 2Y Sune 20(6 DATE: O/ 5/4»& Ao
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CERTIFICATE OF AUTHORITY

L . do hereby certify that T am the principal legal officer of
the City of Russellville, that the Clty of Russellville is a legally constituted public body with
full authority and legal capability to perform the terms of the Agreement between the
Department of the Army and the City of Russellville in connection with the Prairie Creek
And Tributaries, Russellville, Arkansas, Section 205, Project and to pay damages, if
necessary, in the event of the failure to perform in accordance with the terms of this
Agreement, as required by Section 221 of the Flood Control Act of 1970, Public Law
91-611, as amended (42 U.S.C. 1962d-5b), and that the persons who have executed this
Agreement on behalf of the City of Russellville have acted within their statutory authority.

2 1 INyWITNESS WHE I have made and executed this certification this
_ALST . dayof.

P,
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CERTIFICATION REGARDING LLOBBYING
The undersigned certifies, to the best of his or her knowledge and belicf that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf
of the undersigned. to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of Congress, or
an employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renewal, amendment,
or modification of any Federal contract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be
paid to any person for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an employec
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form LLL,
"Disclosure Form to Report Lobbying," in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be
included in the award documents for all subawards at all tiers (including subcontracts,
subgrants, and contracts under grants, loans, and cooperative agrcements) and that all
subrecipients shall certify and disclose accordingly.

This certification 1s a material representation of fact upon which reliance was
placed when this transaction was made or entered into. Submission of this certification is
a prerequisite for making or entering into this transaction imposed by 31 U.S.C. 1352.
Any person who fails to file the required certification shall be subject to a civil penalty of
not less than $10,000 and not more than $100,000 for each such failure.

/ééﬂ//w

Randall L. Horton
Mayor, City of Russellville

DATE: ¢/ (/,/UM- 2010
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