IL STANDARD FOR SUMMARY JUDGMENT

Summery judgrsent is appropriste only when there is no genuine issue of materisl fact, 5o
that the dispute may be decided solely on lepal grounds.”’ The Supreme Cour has established
guidelines to assist tris] courts in detum.';i:ﬂngwbﬂh:r this standerd has boea met;

The inquizy is . . . whether there is a need for trial—-whether, in other worde, there are

genuine factusl issues that properly can be resolved anjyky a finder of fact because

they meay reasonably be resolved in favor of ether party.
The Eighth Eirmitll:umt of Appeals hae cavtioned that summary judpment should be iovoked
cerefully, so thal no pergem will be improperly deprived of & triel of disputed factual issues.? The
Tighth Cirenit st out the burden of the perties in connection with s summary judgment motion in
Counts v, ME-Ferguson Company:™"

[TThe birden on the moving party for summary judgment is only to demonstrate, e,
*[to] point out to the Disirict Court,’ thai the record does not disclose a genuine
dispute on & material fact. Itie encugh for the movant to bring up the fact that the
record dees not contain guch an issue and to identify that part of the record which
bears out his assertion. Once this is done, his burden ie discharged, and, if the record
in fact bears out the claim that no gemuine dispute exists on any material fact, it is
ihen the respondent’s burden to set forth affirmative evidence, specificfacts, showing
that there is a genuine dispute on that isgwe. IT the respondent fails to carry that
burden, summary judgment should be gramted !

Chnly disputes ever fects that may affect the oulcome of the suit under poverning law will properdy
prechude the entry of sumpmary judgment 2

3 Holloway v. Lockhart, 813 F.2d 874 (3th Cir. 1987): Fep. R. CIv. P. 56,
* Anderson v, Liberty Lobby, Inc., 477 U.8. 242, 250 (1926).

* See Inland il & Transport Co. v. United States, 600 F.2d 725 (8th Cir. 1979), cert.
denied, 444 U.S. 991 (1979).

3§62 F.2d 1338 (Bth Cir. 1988),

M jd. at 1336 (quoting City of My, Pleasant v, Associared Elec. Coop., 838 F.2d 268, 273-74
(8th Cir. 1988) (citations omitted) (brackels in original)),

R Liberty Lobby, 477 118, ar 248,



I1i. NEFA STANDARD OF REVIEW

Plainiffs challenge the EIS prepared by Defendants under the National Environmental
Frotection At “NEPA™.™ NEPA “declores a broed pational commitment to protecding and
promoting eqvironmental quality’™ and bas “twin aims,™* First, NEP A “engures that [an] agency
takes & “hard look” at the environmental comsequences of its proposed action . .. ™ Second, it
“ensures that the agency will infonm the public that it has indesd considered coviroamental concems
in itz declelon-making process. *® NEFA doss notmandate particular results, but instesd prescrbes
culy & process to ensure that federal agencies conslder the environmental comeequutiess of particular
actions. "*F I

Under NEPA, & federal agency is required to prepare “a detafled staternent . . . on the
environmental impact” of any proposed major federal acton “significantly affecting the
environment.™ As the Eighth Cirouit has explained in Friends of Boundary Waters Wilderness v,
Lomback:™

NEPA, requires that the agency take a hard look at the envirommentsl COTSEJUATICaE
of & project before taking 8 major action. The statpte reguires a detailed statemient
from which » court can determine whether the agency has made 2 good fhith effort

¥ 42U.8.C. § 4321, at 5uq.
* Robertson v. Methorwr Valley Citizans Counct], 450 U S, 332, 328 (198%).
¥ See, a5, Baltimora Gas & Eles. Co. v. NRDC, 462 U5, 87, 97 (1983).

* Dubais v, USDA, 102 F.3d 1273, 1286 (1st Uir. 1996) (identifying the EIS as the “primary
mechanizm for implementing™ NEPA), cert. denied, 521 U5, 1119 (1997).

Y Baltimore Cas, 462 1.5, at 94.

" Goos v. Interstate Commaerce Comm’s, 911 F.2d 1283, 1293 (8th Cir. 1990); see alsa
Colorado Environmental Coalition v. Dombeck, 185 F.3d 1162, 1172 (10th Cir. 1999): Ciry of
Carmel-by-the-Sea v. I7.8, Depr. of Transp., 123 F3d 1142 1150 (9th Cir. 19%7), :

42 ULB.C, § 4332(2HOH).
“ 164 F.3d 1115 (8th Cir. 1999).



The “arbitrary and capricious™ standsrd requires the reviewing court to carefally evaltate the
record 1o determine whether the agency's decision was based om 2 “reasonsd evaluation of relevant
factors.™* Moroever, cotrts have been unwilling to give a merely eursory review of an agency’s
action, o to actas g simple robber stamp. As explained by the Supreme Court

Courts sheuld not avtomati rdefer to the agency’s cxpress reliance on an interest

in Snality without careflly reviewing the record and satsfying themscives that the

3gtnvy has made a reasoned decision baged on itz evalustion of the significunce—or

lack of significance—of the pew information. 4 cotttrary decision would pot simply

render judicial review genesally meamngless, but would be contrary to the demand

that courts ensare that agency decisions are founded on a reasoned evalustion of
relevant facts. @

Plainti{fs also contend thet, although sctions and decisions fnvolving techuical expertiso
- "nniguely withis the purview of the agency may be eatifled to deference™ those sctions and
dndaimsﬁmwﬁjngiﬂmlﬁmu,mquimmnrpmwdm. or within the realn of common humay |
exporience, are entitled to less deference Int this case, Plaintiffs contend that the determination of
whether Defendants failed to follow NEPA and applicable regulations involve fsses which are
entitled to less deforence by this Court,

“ I oat 1128,
* Oregon Namral Dezert Ass'n v. Green, 953 F. Supp. 1133 (D, Ore. 1597),

* Marshv. Oregon Natural Res, Counil, 4901 8, 360, 378 (1989); roc also Audiubon Soc,
of Cent. Ark, et al v, Datley, 977 F.2d 428, 434 (8th Cir. 1992),

“ See Powell v. Heckier, 789 F.2d 176 (3d Cir. | 986); Everhart. et al v. Bowen, 649 F.
Supp. 1518 (D. Colo, 19885), '

@



IV. DISCUSSION

Plaintifis assert that supmary judé;mml should be granted in their favor becanse the COEs
regulations prohibit the COE from istwing permits for private boat docks. Beoause the 2002 S0P
provides for such permits, Plaintiffs c-:mieni, the 2002 SMP s invalid end should be declared void,
If the Court agrees with this argument, it need not address the other ssues; if not, Plaintffs arpue
that the Final IIIE is deficient because; (1) the COE did not analyze 2l reesonable and feasible
dli=roatives 1o the proposed Altemative 6; (2) the COE did not evalpate the uﬁﬂaﬁvu
e:m&mlmnentalimpact of several federal and non-federal actions which might occur in the fature; (3)
the COE decision to cxtend the mowing radivs 100 feet was arbitrary and capricious; (4) the COE
did not adequately discuss mitigation measures; (5) the COE did pot adequately justify or establish
criterin for the designation of “Very High Beenic Areag™ (“VHEA=") at the Lake, and omitted areas
which should bave been included: (6) the COE's decision to grent rezoning pemmits to 15
epplications which fell below the COE’s 80 percent evaluation criteria js arbitrary and capricious;
apd (7) the COX viclated its own regulation reparding the maximumm size of private boat docks, 1
will nddress each of theze arguments, and Dl.‘-fl:l:ldm.‘ltﬂ-" TESpORSSs, in mm.

A. TEE COE’S RECULATIONS RECARDING PRIVATE USES

Accarding to Plaintiffs, the 2002 SMP is.invalid because the COB would ellow additional
private uses on the Lake, in ﬁuluﬁ&n nf‘it:.-.!. own Shoreline Management regulations. Specifically,
Plaintiffs contend thut the COE's regulations prohibit private shoreline uses on the Lake after
December 13, 1974 (for non-boat dock private uges), or after November 17, iEEE {for boat docks).
Plaintiffs 'E.mt pointto 36 C.F.R. § 327.30(d¥2), which provides that:

Private shoreline uses may be suthorized in desipnated arens consistent with

epproved nee allocations specified in the Shoreline Menagement Plans, Except to

homor written commitmenis mede prior to publication of this regulaton, privaie

shoreling uses are not allowed on water resources projects where construerion wes

- imitiated affer December 13, 1974, or on WateT resources projects where no private
shoreline uses existed as of thet date. Any exdsting permitred facilities on these
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projects will be grandfathered until the facilities f2i] to meat the criteria set forth in
§ 327.30(h )} emphasis added).*

According 1 Plaintiffs, the word “construction™ in section 327.30{d)}(2) refers to “private
shoreline uses.” Plaintiffs contend fhat afny other interpretation ﬂfﬂ;liﬁ regulation would render the
last sentence of this section, which provides that permitted facilities will be grandfathered in unt]
theyno longer meet cortain criterie, meaningless and seperflucus, Plaintiffs also insist that, if private
uses were permnitied, there would have been no need for Congress 10 extend the 1974 date to
Der..‘eﬂ'hﬁ'Sl, 1989 for docks in place vnder & valid permit as of November 17, 1986, as it did in in
© Pub. L. 97-140.% U:m!ar these two provisions, Piai.uﬁffh maintain, Defendants sre prohibited from
permiting any private shoreline uzes, including boat docks, mowing, and other privels wses to be
jocated on the povernment-owned portion of the Lake's shorcline; thus, 1o the extent fthat the 2002
SMP allows uew private shoreline wses, the SMP is contrary to the COE's regulations and should
be declared invalid.

Defendants, however, contend that the word “construction™ in 36 C.F.R. § 327.30(d)(2) refers
to “wreter TesoLTee projests” rather than the word “uses.” Defendants submyit thet, because the Lake
exizied before December 13, 1974, and because private vses were allowed on the Leke before that

date, private shoreline uses may be sulhorized by the Corpe, if a valid SMP ie prepared.” Defendants

—

15 35 ¢ F.R. §327.30(d)(2). In Pub. L. 99-662 (snacted November 17, 1986), Congress has
stated that docks that were in place as of December 31, 1989, pead not be removed (inchading
houseboats, boathouses, floating cabins, sleeping facilities at marines, or lawiully installed dock or
appurtenant structures), if they: (1) are propedy maintained; (2) do not threaten eny life or property;
and (2) the owner substantially complics with existing leases or licenscs. This law provide, however,
that such docks mey be removed “where necessary for immediate use for public purposes . . . ot for
2 nevigation or flood control project.” This exception has been incorporated inte 36 CFR. §
327.30(h).

* See also 36 C.F.R. 327.30(h). _
- * Defendants contend that thig interpretation hes been followed by the COE for more than
30 years, and that, under this regulation, the COE reviewed and permitted hundreds of private docks
:n the Little Rock Distriet and thousands of docks throughout the Linited States after 1974, See also
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agres that ne private shorelines uses arc permitted (1) on those projects that were congtructed under
the COE’s direction after 1974, or (2) on projects where no private shoreline uses existed in 1974,
and thet no SMPs are required for those two types of projecis.

To suppuru‘lneit position, Defendants also refer to 36 C.F.R. § 327.30(d}(3), which provides
thet “[&] Shorcline Management Plan . . . will be prepared for each Corps projoct where privaie
shoreline use is allowed . . . [and] will be reviewed at least once every five years and revised as
nmsarj,'““' This section aleo provides that: “{e]xcept to honor written commitoents 'I:I:I.EI.IZI1E= prior
: to the publication of this regulation, shoreline management plans &re not required for those projects
where constroction was inftiated afler Decamber 13, 1574, or on projects not having private shoreline
use as of that date”™¥ In such cases, “a statement of policy will be developad by the disthet
commander o prﬁ'-mt. the shoreline mamagement policy . . . [which] wfﬂ he zubject 1o the approval
of the division commander.™" =

Afterreading the parties’ briefs, hearing oral arguments, and reading the cited regulations and
lews, Tmusl agres with Defendants? interpretation of the regulations for several reasons. First and
foremost, thete is the langnape of the regulations. The first repulation provides that “private
shoreline uses are not allowed on water esources projects where construction was initiated after
Diecember 13, 1974, or 01 Water TCS0RITES pm]a:ts where no private shoreline uses existed as of that
date” The very next section of this regulation provides that “shoreline management plans are not

required for those projects where constroction was initiated after December 13, 1974, or on projects

Aff. of George E. Tabb, Jr., Chisf, Natural Resources Management Branch, Operations and
Regulatory Division, U.S. Army Corps of Engineers.

* 36 CF.R. § 327.30(d)(3).
i
g L
36 CFR. §327.30(d)2).
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not heving private shoreline uee as of'that date." Under these two sections, it appears thet SMP are
onlyrequired foc projects, such as the Lake, which existed before 1974 and allowed private shoreline
uses before that date. Otherwise, only & policy statement approved by a division commender is
required. If the Court were to edopt Plaintiffs® interpretetion, in view of the Tanguage of the
regulation, why wold an SMFP even be permitied?

Moreover, the languaze of the two statutes 15 similar in that both refer to “construction”™ end
. “projects,” The phrase miseing in the second section, which is so similar to the first, is the phrasc
"ana.te shoreline uses.”" In view of the simdlerities between the twe regulations, and the fact that
ﬂ;ﬁﬁd“mnsirm:iinn"::im.l:]yn:ﬁ:rstnﬂwwmﬂ'*pmjecﬁ“inthcmnﬁmmﬂaﬁw, I eannot accept
Plaintif"s argument that “construction™ refirs to “privete shoreline vses™ in the first regulation.

_ There is another aspect of Plaintifi™s intérpretation with which I take issue. Plaintiffs note
that, under Puh. L. 99-662, Congress has provided that the COE could not compel the removal of
docks in place vnder & valid permit &s of November 17, 1986, Also, in Pub. L. §7-140, Congress
pu‘oﬁdaiﬂmtm'hnrﬁ:;ll}"inmﬂled&uck may be ordered to be removed before December 31, 1985,
§f fhe dock Wes locsted on the projest on December 29, 1981, Under the Plaintifis® interpretation
of the applicatle regulations, ] do not understend how any private vses after 1974 could be “lawful.”
This is another reason why I cannot adopt Plaintiffs’ interprefation of the regulations.

Finally, T note that the specific challenge against private shoreline nses ruised by Plaintiffs
in this case has never, as far as I can tell, been challenged in amd court of the United States, In Liddle
v, Corps of Engineers,™ the COE leased land to the Metropolitan Development and Housing Agency,
which in turn subleased the land to the Young Men's Christian Association of Nashville and Middle

2 36 CF.R. § 327.30(d02).
# 93] F. Supp. 544 (M.D. Tenn, 1997).
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Tenncssee.”  According to the Master Plan prepared in that case, a portion of the lake was
designuted as i “urban park™ to benefit the public, beeanse of its location in & highly populated ares
and the site’s large amount of undeveloped land. The COE concluded that the YMCA's wse of the
land fit within the definition of & public nse.®

 Plaintiffs contended that the COE violated its regulations by not preparing a Shoreline
Managament Plan becanse the dey camp songht to be operated by the YMCA was, according to
Pleintiffs, a pﬁwfnlust,_mrhar than a public use. The court held thet the camp's pm-puacs were
consistent with the public nature of the urban park, The court also noted in & footnote that, “[i]f the
Corpy authorizes privale shoreline use, it must prepore & Shoreline Manegement Planiummp.]iﬂnc:
with its regulations, ™ The court Iater reiterated that, becanse no privets shoreline uses were created,
“{he Coips wes pot required to t'-l:m:rpl;j-r with the repulation: regquiring o Shoreline Management
P]_an.“” In 1947, when the ppinion was issued, there is no reason why a Cownt would récognize that
SMPs are required when private shoreline uses are permitted, if, in fact, such uses were not permitted
after 1974 (or as late g the mid- 1o late-1980s, as Plaintiffs insist). This sugpests to me that the
regulution pennits priw.tﬂ:-;.um on Corps projects that were constructed on of before December 14,
1974, guch &s Greers Ferry Lake. Tivas, Pleintiffs’ Motion for Summary Judgment with respect ta
this point is DENIED,

¥ The luke in guestion in that case, Priest Lake existed before December 13, 1574, the
relevant date for our purposes.

¥ The proposed development of the land included boat doeks, & fishing pier, end other
fhings.
$ Liddle, 581 F. Supp. at $52:n.13.
STl S S
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