ensure thet environmental consequences heve been fully evaluated."” Under Kobertson v. Methow
Valley Citizens Council,'™ the mitigation measures contained in the record were reasomahly
sufficient and therough enough (o satisfy _IGEH..

F. EXTENSTON BFTEEV"EG:ET.*.TI{IH MODIFICATION PERMIT EADICS

Tn the Final EIS and 2002 SMP, the COE increases the srea in which 2 landowner adjacent
to the SOVETIITIENT'S Sasement may Tnow of cut vegetation from & radiug of 50 feet from the edge of
2 habitable stucture (3 pormitted under previous SMPa) to 100 fect, unless the radius extends into
8 vegetation “buffer” ares of 100 feet from the shoreline. This increase, Plaintiffs assert, is " without
scientific justification ot reasonable basls, and is arbitrary and capricious" bocause the National Fire
Protection Standard only anmmﬂs p 30-foot vepetation clearance. Amy increase, according .1::-
Plaintifis, will ceuse significant adverse enviropmental impact by (1) reducing the wnount of natural
vegetation around the Lake, which could lead to increased soil erosion and sedimentation; and (2)
increasing the ainount of pesticide/herbicide vsed in the Lake’s vicinity, which could cause indirect
adverse affects fo wellsnd vegetation, Plaintiffe contend that the COE has completely ignored the
potential envirormental fropect on the Lake's shoreline and ecology. | disagree.

Before 1971, vegetation medification permits were jssued to beautify the shoreline in froot
of property, and to provide & better view of the Lake.™! Individuals were allowed to remove brush,
‘weeds, and dead troes on government property. In 1975, the Lakeshore hhn:gmmt?lana!lm:ﬂ
the Project’s resident identify, on & case-by-case basis, those persons wha could mow up to 200 fest

from certain buldings."® In 1982, the Resident Enginesr it Greers Ferry Lake reduced the approved

% Japuna Greenbelt, Inc. v. U.S. Depr. of Transp., 42 F,3d 517, 527 (oth Cir. 1984).
™ 400 11.5. 332 (19B9).
M ARE at 912,

W2 7 at887. Atthattime, onby hand-opersted 10ols could beused—no tractors or bulldozers.
Alsa, only dead or diseased trees cotlld be cut and removed. Flowering trees of shrubs could net,

a0



maximimm mowing radive from 200 fb:f.m 50 feet, removed the condition that only previoushy
inspocted dead or diseased trees could be cut, and added a requirement that requests for lendsecape
activities must be accompanied by = detailed or well-described landscape plen.'™

A review uanmadm 1993, and approximately 1450 petitions or letters requested that the
radina be extended to 200 feet. Eif;h’ryrmr: letters or comuments favored the retention of the 50-foot
limit.*™ The COE decided not to mﬂdj.f}" the 50-feest rading without firet preparing an EA or
environmental study. Thus, the scoeptable radivs has ranged from 200 feet to 50 feet.

Defendant now want to extend the mowing redine 1o 100 feet. This decision is not arbitrary
or :::apnmnus.,, accotding to Defendants, because it was based on publications from the United States
Fire Adminisraiion and other experts,’™ which explain that vepetation cleared to within 30 feet of
2 habitable strocure is & mindmum distancs for wildfire protection. In fact, Defendants point out, the
experts sugeest thet the mowing radivs could be extended to a8 much &8 150 foet under cortein
environments] cireumstances. According to Defendant, the 100 feat falls within the radivg advocaed
byihﬁgw:mnmrmdnﬂ:;:rmpma, and becauss the decizsion was also based on a desire to protect
the Lake, and with respect to homeowners' desire to protect their homes,'™ it was not arbitrary,
capricions, of an abuse of discretion.

1 amn foreed to agree with Defendants because, if the formerly-established 200-foot mowing
radins did pot violate NEP A, T cannot conclude that a decision to estsblish 2 100-foot radius viclates

nor could healtry trees lerger than two inches in diameter in most circvmetances. Finally, rimming
of healthy trees to enhance the view was absolutely prohibited.

1 st 2012.

™ 1d, gt 2056-57.

WS 74 4t 16707-08, 16711-12, 16678-27, nd 16726,
05 ARE at 19899.
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NEPA, particulardy when Defendants have provided whet sppears to be a reasonable explanation for
its decizion. In cases such as this, I am not permitted to r@lmh&gmny‘sjudg:umt withmy own.
G. VERY HIGH SCENIC AREAS

For the same runs.mnthat] am not permitted to substitute oy judgment for that of Defendants,
1 cannot ey that Defendants® decision 1o designate certain areas of the Lake as very bigh scenic areas
was arbitrary and capricious because Defendants should have ineluded other arcas of the Lake. !
Plaintiffs also point out that the only shoreline classifications recognized in the 2002 SMF are
Limited ng:]n-]n:umﬂ Areas, Public Recreation Areas, Protected Shoreline Areas, and Prohibited
Access .Ams If the VHSA classification is indecd new and provides addiional safeguards,
Plaintiffs essert, it should be included in the SMP 2= a separate classificetion and shoald be incloded
on the shoreline allocation maps.

I note that the four classifictions included in the 2002 SMP are those provided for by the
COE’s regulations, m::ludmg 236 C.F.R §327.30. No new classifications are permmitted. Although
the COE is permitted to establish very high scenic areax, it is certainly nof required to do go. In this
case, the COE hes chosen to dewipnate certain arcas 85 VHSAs, In those aréas, no shoreline
rezliocation requests may be approved, although grandfathered boat docks in the VHSAs could not
be ordered 1o be removed, and could be improved in accordance with the SMP. NEPA requires
agencics to reach “line-drawing decisions,” such as this.*™ T eould not compel the COE to establish
thiz new classification of VHSA, nor would i be sppropriate for the Court to substitute its own
judgmoent for that of the COE in identlfying areas of the lake that should be designated as a VHEA.

7 Those areas which were excluded by the COE, aceording to Plaintiffs, include the
Sugarloaf Mountain sres; the area south of Miller Peint and Eden Isle; the area kmown B3 ]"'Ehfm
Creelc the area between Dam Site Park and Location Marker 1; and the area aeross from Dam Site
Parl. :

Wb Sop Methow Valley Citizens Council, 490 ULS. at 350.
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H. BoAT DoCK BIZES

et Plainti$fs contend that the COE viclated its repalations and guidelines reparding the
p-em:uumd gize of boat docks at the Lake, According to Plaintiffs, the COE wunis to grant 56
rezoming roquests ﬁ::bnat docks: 4 docks will contain 20 alips; 2 will contain 8 slips; T will contin
7 shgs;-_ﬁ will cemtain 6 slips; 9 will contain 4 slips; 2 of the “conditional™ permits will contain 4
slips cach: and the remainder will cantain either 2 or 3 slips. However, there is no indication in the
Final EIS ar 2002 EMP that the COE obtained {information from any of the applicants regarding the
‘number of boats that each applicant paraonally owmns, despite the fuct that the COE's regulstions
provide tha.t “no private floating fucility will exceed the minimum size reguired to moor the
owper’s boat or hoats plus the minimum size reguired for an enclosed storage locker of oars, life
preservers, and other items essential 1o watercraft operation™" By allowing the constrochon and
installation of dodks on the Lake without defermining the number of boats that each applican: owns,
P]ninuﬂ‘a -_:pntmd, the COE has acted 70 an vnreascnable, arbitrary, and capricious manner.

In response, Defendants point out that Appendix A of 36 CF.R. § 327.30 provides that
"gruu]:*o‘ii'm:d'lmaitluu:rrhg facilities may be permitied in linaited development areas where practical
(i.e.. where physically feasible in terms of aceess, weter depth, wind protection).™** The Final EIS
glsp states that “a famnily household mey have & maximum of two slips in any dock and may nol own

an interest in more than one facility, Valid state boat registration will be necesaary to verify slip

™ 36 CFR §327.30.

W 3e cFR. § 327.30, App. A, provides that “permits for individually or group ewned
shoreline use {acilitics may be granted only in Limited Development Areas when the sites are not
pesr commercial marine services and such use will not despoil the ghoreline nor inhibit public use
or emjoyment thereof, The installation and use of such facilities will not be in conflict with the
preservation of the natural characteristics of the shoreline nor will they resuit in significunt
environmental damage. Cherges will be made for Shoreline Use Permits in accordence with the
eeparately published fee schedule.
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needs,""" The Final EIS also provides that a family household mey have only one of the following:
(1) a permit for & floating faciliry; (2) ownership of a slip in & community docks (3) a real estale
instramemnt for a tramway. The Opeabions Maneger will approve the size, configuration, and
enehoring plen for docks. The maximum size of a group-owned private floating facility will be 20
: elips for safety reasons and to assure manewverability of the dock during periods of pool fluctuation.
DcfmdMBi;lsinﬂnimup-c“ma:l boat mooring facilities are quWnd under the applicable
regulations, tut admit thet cach dock can only be us large as is necsssary to house the boats a.'ud gear
of the gwner, i.e, the groop, and that only one permit i& necessary for & group owned mooring
ﬁ:::.ility, m.chug&maar bemede foruse on any permitted facility by oihers nor shall any commercial
agtivity be engaged thereon. After considering the regulations, it appears that Defendants are cormect,
and that I canmot hold thet group-owned private uscs are not permitted as A matter of law.
V. CONCLUSION
.. After peviowing the parties’ papers and the accompanying record, 1 conclude that I cannot
snvalidate the Final E1S, ROD, and 2002 SMP prepered by Defendams. However, Defendants are
enjoined from issuing permits to these applications which do not satizfy the B0 percent requitements
esiablished by the COE in the 2002 SMP. To the extént that any of the five docks construsted on
the lake umder the invalid 2000 SMP do not satisfy the 90 percent requirement and remein on the
Lake, they. nmast be removed within ninety (90) days of thiz Order. Thus, Plaintiffs’ Summary
Judgment Motion (IDoc. No. 18) is GRANTED in PART and DENIED in FART, as is Defendants
Crogs Motion for Sumenary Judgment (Doo. No 28),°7

WM AREs=t17519.

12 Atthough mot discussed jn detail in this Order, I elso hold that the 2002 SMP does
adequately depict those areas designated as VHSAs; that thee is no way for this Ceurt to prohibit
Defendants from scoopting rezoning requests during the next BMP review; and that the fill text of
«a Study of the Recreational Capacity of Gresrs Ferry Lake” which was referenced in the tecord,
need not be Includad in the record because it is available online and by request,
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1 point cut agein that 1 am pxe-:lujind From substituting my judgment for that of 2n agency
ﬂ:pcre.,'*thé. EGE}, utless the agency's decisions were “arbitrary of capriciows.” I am uneasy with
SOTE »:-t‘rha agency’s decisions discussed ghove but, in my jadgment, these decisions do not go
beyond the pale, Le, mnmmﬂmmmamdummwm“mm and

capricions.” -—-

IT IS §0 ORDERED this 2 day of Seplember, 2004,

i 5 hT.E CT COURT
W, R.Wn.sﬂﬂ In.
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