were developed, and by 1994 30 percent of the lots were doveloped ' Over the past three decades,
not all of the 200 subdivisions hﬂva'rmm developed, and I fail to sce has Defendants can a.utlmpam
the efect of finel development which may not coour for approximately 60 to 70 years.”
Additionally, 1 note that the Final EIS does attempt to evaluste the effects of developments which
might possibly vecur during the five-yeat life span of the 2002 SMF, and hold that the COE acied
within its digeretion by limiting its consideration of the subdivision development in this menner.
3. COE Studics '

Plaintif sleo contend that the COE"s failure to consider the cumulzative impacts of seversl

ongoing stodies connected with the Take irrvalidates the Final EIS and 2002 SMP. 1disagres.
a. The “Minbmum Flow" Proposal

For example, Plaintiffs note that the COE began a study of the White River Basin in May
2000 to deternine whether the mainienance of 2 “mimimum flow” of water from the dems on. the
White River and its tributaries would benefit the White River, According to the record, the Lake is
in the White River watcrshed, and was included in this sody. Plaintiffs contend that, if
implemented, the project will have 2 eignificant impact on the Lake’s water levels, the position of
the boat docks, and other activities on the Lake, and that the cumulative Impacts of the study should
have boen fully discussed in the Finsl FIS.

anesimm,hcfmﬁmts note that & separate EIS iz being, or has been, prepared 1o determine
g plan for reallocstion either from & conscrvation or flood control pool. However, when the COE
prapar&dﬂm]}raﬂmdﬁmi Eﬁaﬁtﬁeiﬂﬂiﬁw.mﬁﬂﬂyhadmthmmmplm the
aslterpatives for the Minirmum Flow study were m]mwm, and the public has not been advised of the

study's resulis. In other words, Defendants contend, the Stody was in the imitial phases when the

¥ 14 at 2004, 2069,

¥ ARE mt 17325,
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Adwge]
COE began its eveluation of the epvironenental effects of the current SME. Later, when additional
plans were established, the COE instituted & separate environmental study under NEFA to evelusie
the eRELOF the watcrshed stady. Based on the recond, the COE did not abuse its discretion by
inglituting a seperats study.
b. The “Mid-Arkansas Water Resource Study™

Next, Plaittiffs contend that another study, the “Mid-Arkansas Watcr Resource Study”

shoald heve beun evelusted in prester detail in the Draft and Final ElSs. According to this study,
pﬁpﬂlﬂﬂuﬂ in central Arkansas will grow from approximately 551,409 o almest 1,000,000

people by 2050, and that expecied water usape will increase proportionately. The most feasible
souress of water, according to the stady, ere Greers Fervy Lake and Lake Ouachita, Plzintiffs assert
thet, although the COE was aware of this smdy, it failed 10 examins the cumulative impact of an
increased water demnand on the Lake.

According to the record, the purpose of this Study is to “evaluste future water needs of
central Askensas and [to] identifyy sources to meet thost needs through the year 2050 Itisnot 2
study which will result in any recormmendation or action by the COE, Woreover, Defendants note,
the Study did not begin unti] Muy Eﬂﬂz;.a.ﬂm'thni“inul EIS in this case wes completed. Defendants
contend that if could not evaluate the Study’s impaéts when the Stady had not even bagon. 1apres
fhat this Study does not fll within the “cumulative impact” requirenent under NEP A, and that, et
ihie tirte the reoord wes compiled, the COE did not have much information and could not be
expected to speculale regarding the Study’s cutcome. There is alse no plan, at this time, to takeany
action with respest to the Lake. This is another reason why the COE could not be expected to

evaluste the iimpactofan action which isnot fully comernplated, so no NEFA violation has occurred.
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¢ The Grand Prairie Irrigation Project

Plaintiffs contend that Defendants shiould have given mare attention to this project, which
wonld, if fmplemented, require large quantities of water to be pumped from the White River to
irrigate farmland with declining aquifers. According to Plaintiffs, this project depends on an
adequate sourcs of weter, which could sipnificantly affect the Lake, Defendants® faihare to consider
ﬂiﬁmm_ﬁulaﬂve impact of this project, according to Plaintiffs, renders the Final EIS and 2002 $MFP
uwahi

I response, Defendants point out that the challenged stody is an anglysis of the depleted
aliuvizl aquifers and fhe gltemativs possibility of ground water and White River surface water uses,
According to Defendants, the studied aren, or project, is located approximately 150 to 200 miles
dewnstream from the Leke and concerns water withdrawal for business and agricuitaral purpeses
from the White River. Tl].i.s project has no impact on the Lake, according 1o Defendants, becanze
{he Lake is not Jocated in the Grand Prairie arez. Defendants acknowledge that the stady was not
mentioned in the Final BIS, but assert that its exclusion was propeT.

Afterreviewing therecord, [ cannot conclode that the COE ebused its discretion by excluding
the Grand Preiric Irdgation Project from the 2(K12 SMP's scope. A shoreline management plan hes
= fairly limited scope. Indesd, the purpose of en SMP is to protect and mennge shorelines of all
projects under the COE's jurisdiction. To compel the COE to include gn evaluation of a pm_]n:-:tthm
3 located more than 150 miles from the ghoreline expands the scope of the SMP beyond its stated
purpose, Defendants did not act beyond their discretion when they excluded the Gremd Prainie stody
from the 2002 SMP and Final EIS.
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E. MITIGATION MEASURES
Plaintiffs assert that the mitigation measures set forth by Defendants in the Final EIS and
21002 SMP are inadeqeste inder NEP A, and they the measures will not reduce the potential impacts
of Defandants’ proposed ection; fherefore, the 2002 8MP and Final EIS are jnvalid.

. NEPA and its implementing regulations require en EIS to “include appropriate mitigation
messmres not alresdy inchuded in the proposed aotion or altematives.™ Under 40 C.F.R. § 1508.20,
“mitigation” is deﬂ[:'adm inctude: (g) avoidanse of the impact altogether by aveiding an action in
whale or in part; (b) the limitation of an impact by limiting the implementation of an action; (¢ the
repair, rehabilitation, or restoration of the affected environment; (d) the reduction or elimination of
the impact over time through preservation end maintenance operations; (&) the replacement or
substitution of rasources of environment.”

According to Plaintiffz, the following mitigation messures discussed in the Final EIS are
insufficient: (1) monitoring the quality of the water; (2) recommending “best management
practices”™ by adjoining landowners when the soil surrounding the Lake might be affected;™ (3)

conmalting -with the State History Preservation Office (“SHPO™) before permitting any soil

M40 CRR § 1502.14(0); sec alvo 40 C.F.R. § 1502.160k).
¥ 40 CER. § 1508.20.

% Plaintitfs contend that this mitigation measure i insufficient bocause monitoring the
 equality of water will simply allow the COE 1o detect adverse environmental impacts wrought by the
2({)2 SMF. By the time adverse impacts are discovered, Plaintiffs maintain, the damege will abrendy
be done.

51 Plyinrifis next contend that this mitigetion method {5 insafficient bepmmse the COE can not
compel landowners tonse “BMPs™ {0 reduce the discharge of pollutants. Instead, Plaintiffs contend,
the COF defers to the United States Environmental Protaclion Agency (“EPA™) 10 impose BMP
requirements. The EPA, in tum, has delemated its responsibilities to the Arkansas Deparinient of
Ewvironmental Craality, which does not usually epforce the requirements outside Pelaski County or
i1 the shsence of B citizen complaint, As a result, according to Plaintifls, many sites do not comply
with the EPA’y requirements.
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disturbanse along the shmlzﬁne:ﬁ (4) ualhg materials for boat docks which will complement the
environments] surroundings; (5) establishing = 100-foot vegetative buffer strip for vegetation
modification: (6) using the heightened rezoming request evaluation criteria; (7) denying permits for
vegetation elearing beyond S0-feet of habitgble struchires, unless necessary;”™ (8) permitting boat
docke only in limited developrment arees; r..nﬁ (5) estublishing Very High Scenic Areas™ (*VHEAS").
These measures are insofficient, according to Plaintiffs, because the Final EIS containg very little
. .substentive discussion or analysls of how these measures would acteally benefit the covironment;
: ]lc-f'r' the measuree will be implemented; and the probebility of implementation. B:&‘-‘E.l.uﬁt thiz
. information is lal:hu.g;, Plaintiffs contend, the Final EIS is inadequate.
Plaintiffs have idenrified many concerns with the mitigation easures identified in the Final
El8, and NEPA docs require that “potion be taken to mitigate the adverse effects of major federal
actions™ or “that a complete mitigation plan be actually formulsted emd adopted.™ Indeed, the
__'_’_sevmjitr of adverse cffects cannot properly be evaluated without eonsideration of potentizl
mitgation ™ Thus, NEPA. “reguires federal agendies 1o consider mitigation messures and discuss
chem in an EIS.™* However, an EIS “nced not include ‘a detalled cxplanation of specific measures

w‘h_.i:h will be enployed to mitigete the adverse impacts of 2 proposed astion,” but rather only &

L

'R pccording to Plsintiffs, consulting with the State Historic Preservation Office would only
affect historic sites that Tmay be in the area. Because there are few guch areas around the Lake,
Plaintiffs contend, this proposed mitigation measure is meaningless. :

 The 2002 EMP does not contsin any citela or goidelines for use in determining what
those site-specific cironmstances where an exception may be permitted.

M prothow Valley Citizens Councll, 490108, et 333.
% Guain v Harton, 740 F. Supp. 743, 751 (D. Alaska, 1950).
)
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" rmscrnalh{:,fmmp!r:‘te discussion of possible mitigation measures . , . discussed in sufficient detail
to eneure that environmental consequences have been fairly evaluated, "™
_ M_ﬂ.'_mu.gl't Plaintiffs only identified nine mitigation meagares, 2 review of the Final EIS
reveals that the COE ﬁiacusmiﬂﬁnﬁﬁgaﬁmmmpmjamdfwmnhmmmnfﬂmm
including the watershed m land use, .mw.r, and land use control; infrastructure; socioeconomic
conditions; visus] and aesthetie resources; recreation and recreational facilities; peology and soils;
ecolagrical systenis; culniral resources; atr quality; hazardous and toxic substances; end nojse levels,™
The COE proposes that the impect to these resourse areas be minimized by the use of betier
mmagﬂn-mt prectices, which might involve the proper operatien of septic sysiems, limniting the
rmimmber of permits for construction; planting more grass to minimize soil srosion; maintaining an
intect vegetatve buffer strip; using carfiione or green meterials for boat docks to mimmize the
appearance ofthe docks; continual inspection by COE lake managers to ensure com pliance with boat
dock, vegetative modification, and bath permits, with the suthority to revoke or modify permits;
additional studies to identify and protect wildlife apd their hebitats; an attempt 1o preserve
archeological data through photographic documentation, scale drawings, end archivel research;
ensorng that boat owners a;cpmﬁdednﬁ{hinibnnaﬂm concerning the proper proceadurein the cven
of a1 o spill; and the establiskment of nbise ordiances or restrction of motor sizes to limit noise.
These mmitigation measores are disonssed in some detail throughout the Final EIS snd
althongh one could surcly think of edditionsl measures which might be taken by Defendants o
protect the enviromient, of to minimize the impact of the chunges which might be caused by the
2002 SMP, “NIPA does not require a fully developed plan that will mitigate il cnvironmental harm

before an agency can act; NEPA requires only thet itigation be discussed in sufficient detail to

i
* ARI et 17322-25.

25



