B. DEFENDANTS® CONSIDERATION OF ALL
FEAEIBLE AND REASONABLE ALTERNATIVES

Plaintiffs niext contend that the Final IS and ROD are invalid because the COE did not
consider al] feasible and reasoneble alternatives, Under NEFA, “federnl agencies [are required] to
*study, develop, and describe appropriate altematives .. .in any proposal which involves unresolvesd
conflicts concsTning gltem&ﬁw vses of availsble resourcss.™ The COE must h@a = detaijled
discnssion of cach alternative so that reviewers can evaluate the merits of each, and mmst also
giscussion “mitigation measures not elrcady included in the proposed ectien of altematives.”
However, an "agm.':}r*s choiee of which altcrnatives to di.acﬁas and the extent to which the EI3 moust
dlsciss them [is reviewed by the Court] under the ‘rule of reason. ™ Thie rule requires the Court
10 defemnine whether thr.':-EIS was “compiled in good faith’ and adequately sete fiorth sofficient
information to allow the decision-maket to . . . make & reasoned decision after balancing the risks
of harm to the environment against the beneits of the proposed act on.!

For rejocted altematives, the COE noust briefly discuss the reason for the sitemative’s
refection®  An EIS need not be exhanstive:® nor must & court “*fy speck’ wn EIS for
inconsoquential or technics] deficienc es.™ Towever, “[1]he existencs of & visble but unexamined

alternative renders an environmental impact statzment inadequate.”

R Priends of Boundary Waters Wilderness, 164 F.3d st 1128.
8

® ity of Carmel-By-The-Sea, 123 F.3d at 1155,

G

& Jd.

@ Id

& Friends of Boundary Waters Wilderness, 164 F5d at 1128

W Dubess, 102 F.3d at 1287.
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Plaintifi contend that the SMP is invalid because the COE did not consider the alternatives
of off-leke dry storage fucilities and commersial docks. Aceording to Flaintiffs, ithes longbeen the
COE's policy to manage and protect the Luke’s shorcline by encouraging boat owners to moor their
bonrts at commeTcia] Marinas, uﬁﬁzcw-s:tﬂmﬁi'uﬁ]'rti:u off of project land, or trailer their boats to
public lannching rams. T]IH‘. use of dry stotage facilities and commercial docks, Pluntiffs maintain,
is mot an unressongble m:'ﬂmd of shoreline management, and should have been evaluated by the
COE i the Fisal EIS.# The statement in fhe Final EIS which provides that “some demand could

be met by an increase in the availability of dry dock storage facilities in the area surrounding the
. 'l.;EIkB” does not constitute & “ripotous exploretion and objective evalustion of =l reasoneble
alterngtives,” under 40 CE.R. § 1502.14(s).

In response, Defendants comend that dry storage on the Leke has always been, end will
alwaya be, availeble on private land, but the COR canmot control off-site storage. Defendants point
o that off-site dry storage at commercial marinas was discussed for various resourcs aneas, but was
rdmﬁhmﬂﬂﬁnﬂﬁmﬂh'%&nﬁmdiﬁnm.“ The issue was also addressed during
preliminary slages, inchuding the possibility of providing road acoess, ranps, and counesy docks on

oublic Tand, bl {he public’s resction indicated & lack of interest.” Because the publie did not

¥ See 40 CFR. §1502.14; see also 45 Fed, Rep. 18026 (March 23, 1921), se amended by
51 Fed. Reg. 15618 (April 25, 1986) (providing that “an alternative that is outside the legal
jurisdiction of the lead agency st g1ill be analyzed in the EIS if it is repsonable.”). Nanaal Res.
Def. Counc., Inc. v. Morton, 438 F.2d §26 (D.C. Cir. 1972). Regarding dry storage far:-iJitiiEs:,
Plainitiffs contend that COE should have fully considered ofi-site storage, even if the public’s
reaction to the proposed use of off-site siorage was minimal during the scoping process. See DuBods,
102 F.3d at 1207 (holding that &n agency must on its own injtiative smdy ali slternatives that appear
reasopable and appropriate for study et the time, and must also lock into pther significant altematives
that are ealled to its attention by the public during the comment period).

7 ARE et 12609, The record does not contredict the COE’s statement that public interest
during the Scoping process was minimal; however, Plaintiffs did submit comments regarding the

issue of off-sitle sto after the COE ]
JJ'-DT-‘*I-‘”,EEHI'EI. 5 “ﬂt . & mmplemdth&ijra.ﬂEIE mdFmﬂEE:gn]m“ﬂwzg amd
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respond o the topic of off-site dry storage, the COE contends, it concluded that the topic was
insignificunt snd did not analyze off-site storage as a separstc altemative. :

Next, Pleintiffs contend that the elternative use and/or development of commercial marinas
as a reasonable and feasible allernative to the use of private boating facilitics should have becn flly
develeped in the Final EIS, Instead, this slternative wes hardlymentioned, although the COE clearly
recognized the benefit of conpnercial fam_‘]itiea when it noted in the Final EIS that “the services and
e ammgnfa.qhum provided by these compmercial operatione will reduce the peed for individually
* ovmed dodks along the shorcline®
: Although T apree thet none of the six Alternatives studied by the COE during the preparation
of the Final EI4 was entitled “Off-Site Dry Storage,” or “Commercial Docks,” the possible nse of
such facilities permeates the record. Forexample, under the *Mo Action™ alternative, if ne additional
private uses were ellowed by the COE, patrons and guaﬁ:E of the Lake would be forced to Tely on off-
sitedry stotage and commercial facilities forall additional docking needs. Morcover, under the other
alternatives, some, if not most, applications for permits would be dended. Those applcants who did
not receive permits under any alternstive disoussed in the Final EIS will also be forced to choose
between two alternative methods of storage--0ff-site storage, and commercial facilities.

1.115: COE may encourage every single person to use off-site storage facilities, or commercial
docks, tut it cannot control where the Lake’s nsers store their boats—particalariy not when the
storage involves the use of off-site facilities and commercial docks, over which the COE has no
control. Becanse the COE has no control over the use of off-site and cornmercial facilities, and
because the use of guch facilities is implicit in the various slternatives discussed by the COE in the
Fifal EIS, the 2002 SMP is not invalid simply because the COE did not include & detailed discussion

of off-site and commercial facilities as separate elternatives to private uses.

* ARI at 17098, -
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C. CONDITIONAL APFROVAL OF 15 REZONING APFLICATIONS

Plaintiffs next sssert that the COE’s decision to conditionally approve 15 applications for
rezoning, each of which scored less than 90 percent on the COE’s rezoning eriteria is arbitrary and
capricious. The origin of this issue can be traced back 1o the invalid 2000 SMP, under which the
COE only required a score of B0 percent. Under the earlier SMP, there were 98 rezoning requests
for private boat docks, and the COE issued 32 permiis before this Court enjoined the implementation
of the 2000 SMP. :

Now, under the 2002 SMP, the COE has raised the requisite score to 90 percent, Of the 32
permits approved mnder the 2000 SMP, approximately 15 fail to satisfy the new criteria. Rather than
d;:;:uyﬂmm: applications, the COE wants to conditonally approve those applications, which woald
allow those gpplicants to instz]] boat docks in rezoned areas, but not to cxpand such docks in the
fitture. Becanse the COE has raised its eriteria, Plaintiffe insist, any attempt to grant these 15 permits
i vmreasonsble, zbitrary, and capricious.

According to Defendants, the COEs scoring system consists of a Criteria Worksheet ® which
has two celegories, An applicaton is automatically eliminated if the proposed location falls within
& park buffer srea or within a VESA under the 2002 SMP. The second cefepory contains elements
for which up 1o 100 points may be given based on suitability, and was 2 score of 80 percent was
required for epproval in 1999, ;

The COE potes that Pleintiffs never challenged the lower score, which was used in the EA
prepared by the COE several years ago. According to the COE, 2 number of commentators believed
that the 80 percent score was too low; and the COE ultimately decided 1o raise the score. A mumber
of docks had already been approved under the previous system, and the COE believes that those
docks should also given conditional approval under the new system because the spplicants believed

# AREat 19910.



they would be permitfed to build their docks. According to Defendants, the decision to permit
conditional approval to the 15 applicants under the original eritetia is not unreasoneble and is within
the discretion permitted to the COE.
I agree with Plaintiffs in this instapes. Although I agrec that those individueal E:.whu received
g permit under the 2000 SMF may heve expected to be sble to build a dock if the COE detettnined
that 'ﬂm.mﬂiﬁ' SMP woald result in no significant impaet or other problem, T have previously held
that the COE's finding of ne significant impact was incorrect and unsupported by the record. When
. I s held, any cxpectation that the 32 applicants had of building a dock at the Lake ended, Later,
when the COE decided to establish new criteria for rezoning requests, it was not compelled to do 30
by this Court, or by the general public. Nonetheless, oncs the COE establishes new eriteria, it is
bound to follow them. Approval of docks which do not meet the new criteria is arbitrary and
capricious, and will not be approved.  Plaintiffs ask me to sirike, or to enjoin Defendants from
implementing that portion of the 2002 SMP in which the COE expressed its inteni to approve non-
qualifying permits, without invalidating the entire 2002 SMP, and to the extent that ] heve
jurisdiction to do so, Defendants are enjoined from issuing any permits 1o those appleations which
donot satisfy the 30 percent criteria. Furthermore, I e also ewere that five docks have already been
constructed on the Lake under permits issued voder the invalid 2000 SMP. | previously allowed
those docks to romain nn the Lake, provided they were maintained 1o prevent movement or
deterjoration, snd provided that they were pot used for recreztional purposes, until a gew SMP was
developed. If any of these docks are still located on the Lake, to the extent that they do not satisfy
the new 90 percent criteria, they must be removed within ninety (90) days of this Order.
D. TaE EXAMINATION OF CUMULATIVE IMPACTS
Plaintiffs alzo contend that the COE failed to adequately exzmine the cumulative impacts of
the COE's other proposed setions conceming the Lake; therefore, the Final EI8 and ROD are invalid.
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According to Plaiuhﬁ!-, the Defendants feiled to consider the cumulative impaet of a new

 commercial dock on Cove Creel near the South Lake Areq; futere subdivision development; and
various studies which might lead to action by Defendants in the futare, These projects and studies,
according 1o Plaintiffs, will result in additional consumption of the Lake’s drinding watet, 2 higher
demand to susigin the White River, and 2 higher demand for water for irrigation projects. As a
result, frequent and substantial weter level fluctuations will ocour, boat docks and moorings will be
efiected, and the shoreline will erode. Alternatively, Plaintiffs contend that the COE's discnssion
of commlative impacts in the Final EIS is too brief, unfocused, inconclusive, and unseientific to
satiefy NEPA, and that the EIS's limited evaluation period, which begins 10 years ago and ends 5
years in the fuhure, is inadeguate to assess the cumplative impaets of the Final EIS and the 2002
SMP.

Under WEPA, agencies ere required to consider “connected actions,” “cumnulative actions ™
and “similar actions,™” to “prevent sn agency from ‘dividing a project into multiple *actions,” each
of w;‘:.i::h individnally has an insignificant environmental impact, but which collectively bave &
substemtial impact. ™' The term “cumulative impact” is defined ns “the impact on the environment
which results from the incremental impact of the action when added to other past, present &nd
reasonably foresesable future ections regardless of whet agency (federal or non-federal) or person
undertskes such other actions.™™ Cumulative impects may result from individually minor but

collectively significant actions taking place over a period of fime™ Agencies are reguired to

™ 40 CER. § 1508.25.

" Wetlands Action Networkv. U.S. Asmy Corpr of Engincers, 222 F.3d 1105, 1118 (9th Cir,
2000).

T g0 (CFR. § 1508.7; see alse Lakes Kegion Legal Defense Fund, Inc. v. Slater, 386 F.
Supp. 1168, 1197 (N.D. lowa 1997),

. ™ 40C.FR.§1508.7.
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consider comulative impacis becavse, sithough the impect of a particular project may be
inmnsﬁpmﬂai when considered in isalauun, the impact of that project may be quile sipnificant
when considered in confumetion with other planned projects,™
- v irofThis inguiry requires “some quantified or'detailed information. .. [gleneral staternents sbout
*possible’ offeots and ‘somerisk’ do not constitute a *hard lock® sbsent a justification Tegarding why
more definifive information conld not be provided ™™ The agency’s analysis must also be “more
than perfonctory; it must provide a "useful analysiz of the comulative impacts of past, present, and
future projects. " But, agencies are not required to blindly hypothesize or speculate on the possible
impacts of incenain future actions.™
When & conternplated ection reaches the stage where an s¢meal proposel is prepared, a later
impect statement “will take into account the cffect of . . . [its] spproval upon the existing
enviromment; and the conditions of that enviromment presumsbly will refiect earlier propased sctions
and thefr effects.™™ A future project which is énly in the preliminary stages may be excluded from
this cxamination i the end result s highly speculative,™ The Supreme Court has stated that “[where
no . .- plan exists, Sy attempt to produce &n impact statement would be little more then . . . [an]

estimate[] of potential development and sttendent environmental consequences.™ Ultimately, the

© ™ Newton County Wildlife Ass’'n v, Rogers, 141 F.3d 803, 809 (8th Cir. 1998); see also
Society Hill Towers Ovwmers’ Ass'n v. Rendell, 210 F.3d 168, 120 (3d Cir. 2000).

% Kernv. USS. Burcau of Land Mgmt., 284 F.3d 1062, 1075 (9th Cir. 2002).
il
T Kileppe v, Sierra Club, 427 U.S. 390, 410, n.20 (1976),
i 4 Id
. ™ Soclety Hill, 210 F.3d st 182,
¥ Siepeg Club v, Marsh, 760 F.24 868, 879-80 (1st Cir. 1985).
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question which must be answered by ﬂu: conrt is whether the other projects are “reasonahly
forcsoccable future actions.™!

Az a preliminary satter, 1 am inelined to agree that 2 15-year cvaluation period for past and
future actions (parteularly when ancther SMP will be competed in 5 years which must also comply -
with NEPA’s requizements) is sofficient to sans.f_'.r NEPA. Moreover, 1 agree that Defendants are
only required 1o examine “actual and immediste comulative Impacts™ (the five-year period
mnaidﬁ'adbﬂ}ﬁf&ndmﬂqsaﬁsﬁﬁﬂﬂmquiﬂmmﬂ. Defendants are not required to ::H.H:I:l'lir..u: CVETY
“potential und hypothetical cummilative impact” that might occur in the future. The question,
therefore; is whether the projects and stadies cited by Plaintiffs are top specuizative of foo remote to
compel inchosion in the Final EIS and 2002 SME, or whether they traly aro “ressonably foresecable
fiture actions.” For simplicity’s sske, 1 will adkiress each scparately.

1. The Cove Creck Marina

In the Final EIS, the COE mentions that the “only important fiture action known to be
planned and included in the analysis [Final E15] was the new maring wnder consideration for Cove
Creek in the south lake area. ™ Flainiffs contend that the COE failed to consider the impset of the
new marina as an sltemative to private boat dodks in the south lake area, or the comupletive impact
of that commercial dock in addition to several new private docks under the 2002 SMFP.

The racord contains multiple references to the C'ove Creek marina, end although the COE is
required to evaluate cumulative impacts, there is 1o evidence in the record that the Cove Creek
marina had proceeded beyond the planning or spesulative phase when the Final EIS for the 2002
SMF was preparcd. Nonetheless, Defendants considersd the Marina when preparing the Final EIS,

¥ Fern, 284 F.3d at 1075,

“ AREat 17104,
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and stipulated that en additional BA. (or IS, preswmably) will be completed when and if the project
every proceeds beyond the speculative phase.

Plaintifis’ primary complaint {5 that Defendants should have treated the Marina 2= an
alternative to privets wses. The phrase “cumualative impa:t-.;‘huwémr, presumes the development
gnd cosxistence of both the Marina and the proposed privale nses, not the alternative use of one or
ﬂmnther.. Becanze the record considers the future construction of the Marine throughout the EIS,
and becense the rocord is clear that an additfionsl environmental study will aceur when the plans for
the Merina afe more certain, NEPA is satisfied

. | 2. Bubdivision Development

According to the Fipal ET8, “more them 200 subdivisions edjointhe CGireers Ferry [ake project
property,” of which 30 pereenthavebeon developed ¥ Plaintiffs assen that the Final E13 & deficient
becuuse it doss not evalnate the cumulstive impacts of the subdivisions on firnme bost dock
proliferation, road development, septic and sewape systems, and related infrastructure development.
Plaintiffs alsa contend that the COE's failure to consider the increased demand for dock permits
should have been considered by Defendants, Finally, Plaintiffs insist that the development of the
subdivisions will also impack the guality of the Lake's water, to the detriment ¢f humans, fish, end
witdlifi. :

Althoogh ] ar mindfil of Plaintiffs pomcern, 1 note first that the 200 subdivisions mentioned
by Plaintiffs have existed since 1974, when the original Lakeshore Manegement Flan was drafted.

A1 that time, only 10 percent of the subdivisions were developed.” By 1982, 20 percent of the lots

o id
W 14 et 17043,
A% fd. at BBO.
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